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In the District Court of the Fifth Judicial District 
of the State of Idaho, in and for the 
County of Bannock. 


(Removed to U.S. District Court, District of Idaho. ) 


THEODORE ENDERS, 
Plaintiff, 
VS. 
ALLIANCE INSURANCE COMPANY, a Cor- 
poration, 


Defendant. 
No. 357. 
COMPLAINT. 
Plaintiff complains of the defendant and alleges: 
I, 


That the defendant is a corporation organized 
and existing under and by virtue of the laws of 
the State of Pennsylvania, with its principal place 
of business in Philadelphia in said state; that said 
corporation is engaged in the business of accepting 
risks for loss or damage by fire, and is engaged in 
what is commonly known as the fire insurance 
business and is a fire insurance company; that 
said defendant has complied with the laws of the 
State of Idaho with reference to foreign corpora- 
tions doing business in said state and is now, and 
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at all times in this complaint mentioned has been 
doing business in the State of Idaho. 


II. 

That the plaintiff at all times herein mentioned, 
as the vendee of an executory contract entered into by 
the plaintiff and the Natural Mineral Water Com- 
pany, a corporation, for the purchase of Lot Five 
(5) and the North Half (N14) of Lot Four (4) in 
Block Thirty-eight (38) in the Village of Soda 
Springs, Caribou County, State of Idaho, together 
with the appurtenances thereon, had an insurable 
interest in a three-story frame building, and the 
contents thereof, erected and situate on the prem- 
ises last described, and known as the Idanha Hotel 
at the time of its insurance and destruction by fire, 
as hereinafter mentioned. 


III. 

That on the 27th day of April, 1921, at Soda 
Springs, Idaho, in consideration of the payment by 
the plaintiff to the defendant, of the premium of 
$226.00, the defendant, by its agent, duly author- 
ized thereto, executed and delivered to plaintiff its 
policy of insurance in writing insuring the plain- 
tiff for the term of one year from the 27th day 
of April, 1921, at noon, to the 27th day of April, 
1922, at noon, against all direct loss or damage by 
fire to an amount not exceeding $4000.00, upon one 
three-story shingle roof, frame building occupied 
for hotel and apartment house purposes situate 
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on the East side of Dillon street, between Hooper 
and Railroad streets, in Soda Springs, Idaho; and 
the furniture, fixtures and furnishing material, sil- 
_ ver ware, crockery, glassware, supplies, provisions 
and fuel and all apparatus or implements contained 
in said building, said building being insured in the 
amount of $3000.00 and the furniture, fixtures, 
and etc., in the amount of $1000.00, a copy of 
which policy is annexed hereto, marked Exhibit 
“A”, and by this reference incorporated herein and 
made a part of this complaint and this paragraph, 
the same as if herein set out in full. 


IV. 

That no written application was made by plain- 
tiff herein to the defendant or its agents for the 
issuance of said insurance policy, but that the plain- 
tiff at the time of the oral negotiations between 
plaintiff and defendant’s agent for the insuring 
of the property heretofore described and before the 
issuance by defendant of its insurance policy, Ex- 
hibit “A”, the plaintiff specifically advised and 
informed the agent of said defendant, one Wm. H. 
Jackson, Jr., he being the defendant’s agent who is- 
sued and delivered said policy, Exhibit “A” to 
plaintiff, that the Natural Mineral Water Com- 
pany had been the original owners of said property 
and had sold the same to plaintiff and placed a deed 
thereto in escrow in the Soda Springs Bank with 
instructions to said bank that when the purchase 


of 
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price was paid in full that plaintiff should receive 
the deed, and plaintiff advised said agent that he 
desired a clause in said policy making it payable to 
the Natural Mineral Water Company as their inter- 
est might appear, and that said agent advised this 
plaintiff that he understood about the Natural Min- 
eral Water Company and that it was included in 
the Fred J. Kiesel estate and that he would annex 
the clause in proper manner; that in issuing said 
policy, as is shown therein, the said agent by mis- 
take, or inadventance, the exact reason being un- 
known to plaintiff, made the loss, if any, on the 
building, therein insured, payable to the Fred J. 
Kiesel estate, mortgagee or trustee, as its interest 
might appear; “that the Fred J. Kiesel estate was 
not the mortgagee or trustee of said property and 
did not at that time, nor has not at any time since 
the issuing of said policy, had any interest what- 
ever in or to said insured property, and that the 
proceeds due under said policy are due and pay- 
able to plaintiff, who is the only party interest in 
the same.” 


V. 

That on the 7th day of June, 1921, said hotel, or 
apartment house, together with all of the furniture, 
fixtures, and furnishing materials, silver, plate 
ware, china and glass ware, and cutlery, supplies, 
provisions and fuel, as described in said policy, ana 
all utensils used in and about said business were 
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totally destroyed by fire, the cause of which was 
and is unknown to plaintiff. 


VI. 
That plaintiff’s loss as a result of said total de- 
struction of the insured property heretofore de- 
scribed, was $25,000.00. 


VIL. 

That immediately after the destruction of said 
insured property by fire, and on the same day, the 
plaintiff notified Wm. H. Jackson, Jy., the defend- 
ant’s agent, of Pocatello, Idaho, of said total loss 
by fire; that thereafter and within forty-eight hours 
after June 7th, 1921, said Wm. H. Jackson, Jr., 
notified the defendant herein by telegram and by 
written notice of the loss and destruction of 
the insured property by fire; that in response to 
said notification given to defendant’s agent by this 
plaintiff, the defendant sent its agents and adjust- 
ers to the scene and place of said fire for the pur- 
pose of adjusting said loss; that said adjustors, 
agents and representatives of the defendant came 
to Soda Springs, Idaho, and investigated said loss 
and inspected the premises where the insured prop- 
erty had stood; that by the sending of adjusters, 
agents and representatives to inspect and adjust 
said loss, the loss being a total loss, the defendant 
waived any further notice and proof of loss by the 
plaintiff and waived written proof of loss within 
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sixty days as required by Exhibit “A”, annexed 
hereto. 


VOI. 

That the plaintiff had insured said building out- 
side and in addition to the policy herein referred to, 
in the amount of $12,000.00, that is to say, in a 
total amount including this policy of $16,000.00, 
being $12,000.00 on said building and $4,000.00 
upon the furniture and contents thereof. 


IX. 
That said building herein described was occupied 
as a hotel and apartment house at the time of its 
destruction by fire, as heretofore alleged. 


X. 

That the loss of said premises was a total loss 
and that no disagreement has been had between 
plaintiff and defendant as to the amount of the loss 
thereof and that no appraisal of the loss or the ap- 
pointment of parties to act as appraisers has been 
demanded by said defendant; and that no appraisal 
of said loss has been required or requested by de- 
fendant. 


OF 
That the defendant has not paid the said loss nor 
any part thereof, demand having been made for. 
payment. 
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XII. 
That plaintiff has performed all of the condi- 
tions of said policy, Exhibit “A”, on his part to be 
performed. 


XIII. 
That one year has not elapsed since the total loss 
of said insured premises by fire. 


XIV. 

That this plaintiff is sometimes known as Theo. 
Enders, and said insurance policy, Exhibit “A”, 
was issued to Theo. Enders instead of Theodore 
Enders, but that Theodore Enders and Theo. En- 
ders are one and the same person. 


WHEREFORE, plaintiff prays that he have and 
receive judgment of and from the defendant in the 
amount of $4,000.00, together with interest thereon 
at 7% per annum from the 7th day of June, 1921, and 
for all costs of suit herein expended and for such 
other and further relief as to the Court may seem 
just and equitable. 


STANDROD & STANDROD, 
B. W. DAVIS, 

Attorneys for the Plaintiff, 
Residing at Pocatello, Idaho. 


(Duly verified.) 
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EXHIBIT “A” 
STANDARD FIRE INSURANCE POLICY 
No. 66083 Stock Company. Amount $4000.00 
Rate 5.65 
THE 
ALLIANCE 


INSURANCE COMPANY 
Of Philadelphia. 

Pacific Department San Francisco, Cal. 

In consideration of the stipulations herein named 
and of....... Two hundred Twenty-six and no/100 
Dollars, Premium, does insure Theo Enders...... 
for the term of One year from the twenty-seventh 
day of April, 1921, at noon, to the twenty-seventh 
day of April, 1922, at noon, against all direct loss 
or damage by fire, except as hereinafter provided, 
to an amount not exceeding Four Thousand and 
no/100 dollars, to the following described property 
while located and contained as described herein, and 
not elsewhere, to-wit: 


Standard Forms Bureau Form 291. 


HOTEL, APARTMENT, BOARDING AND 
LODGING HOUSE FORM 
(Building and furniture and fixtures). 
*1. $3000.00 On the three-story single roof 
frame building, and its additions 
(if any) of like construction com- 
municating and in contact 
therewith, including foundations, 
plumbing, electrical wiring and 
stationery heating and lighting ap- 
paratus and fixtures; also all per- — 
manent fixtures, awnings, wall 
and ceiling decorations and fres- 
coes, stationary scales and eleva- 
tors, belonging to and constituting 
a part of said building, only while 
occupied for hotel and apartment 
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purposes, situate No. 70-75 on the 
East side of Dillon Street, between 
Hooper and Railroad Streets, in 
Soda Springs, Idaho. 

*2. $1000.00 On hotel or apartment or board- 
ing or lodging house furniture, fix- 
tures, and furnishing materials, 
useful and ornamental; musical 
instruments; mirrors, pictures, 
paintings, engravings and _ their 
frames; silver and plated ware, 
crockery, glassware and cutlery; 
supplies, provisions and fuel; 
laundry machinery and apparatus, 
electrical apparatus, appliances 
and devices; tools, implements and 
utensils used in the business, and 
signs; and (PROVIDED the in- 
sured shall be lable by law for 
loss or damage thereto or shall 
have specifically assumed liability 
therefor) this insurance shall also 
cover the personal property of 
guests held in custody by the in- 
sured; all only while contained in 
the above described building and 
its additions (if any) of like con- 
construction communicating and 
in contact therewith. 

foe & Nil Oi 

*4. §$ Nil Ome. oS. 

No insurance attaches under any of the above 
items unless a certain amount is specified and in- 
serted in the blank-immediately preceeding the item. 

“Limitation on Amount Recoverable on One Ar- 
ticle.’ Claims for loss on any one picture, piece of 
statuary, curiosity, or work of art, shall not ex- 
ceed Two Hundred and Fifty ($250.00) Dollars, 
unless specifically insured. 
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Loss or damage for which insured shall be lia- 
ble by law, or for which insured shall have specifi- 
cally assumed liability, under item 2 above, shall be 
adjusted with and payable to the insured named 
in this policy. 

“Restriction in Case of Specific Insurance.” No 
article or piece of personal property separately in- 
sured for a specific amount under this, or any other 
policy, is covered by this policy except for such 
specific amount, if any, named herein; nor shall 
this company be liable for loss to property of others 
for which the insured is liable by law or shall have 
specifically assumed liability, on which insurance 
is earried by or in the name of others than the in- 
sured named in this policy. 

“Sidewalk Clause.” It is understood that prop- 
erty above described is also covered under its re- 
spective items, on sidewalks, platforms, and alley- 
ways pertaining to above described building, only 
while in daily transit to and from said building. 

Other insurance permitted. 

Loss, if any, on building only, subject, however, 
to all the terms and conditions of this policy, pay- 
able to Fred J. Kiesel Estate, mortgagee and assured. 

The provisions printed on the back of this form 
are hereby referred to and made a part hereof. 

Attached to Policy No. 66083 of the Alliance In- 
surance Co., Agency at Pocatello, Idaho. Dated 
April 27th, 1921. 

WM. H. JACKSON, Jr., Agent. 


FOR OTHER PROVISIONS SEE REVERSE 
SIDE OF THIS RIDER. 


Provisions Referred to in and made part of this 
rider. (No. 291). 
“Permits.” Permission granted to make alter- 


ation or repairs to the above described without limit 
of time, and to build additions, and if of like con- 
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struction and communicating and in contact there- 
with, this policy shall cover on or in same under 
its respective items pertaining thereto; permission 
also granted to do such work in said building as the 
nature of the occupancy may require; to work at 
any and all times; and, when not in violation of law 
or ordinance, to generate illuminating gas or vapor, 
and to keep and use the necessary quantities of all 
articles, things and materials incidental to the busi- 
ness conducted therein and for the operation of said 
building, it being warranted by insured that no ar- 
tificial light (other than incandescent electric 
light) be permitted in the room when the reservoir 
of any machine or device using petroleum or any 
of its products of greater inflammability than kero- 
sene oil is being filled or drawn on. A breach of 
this warranty suspends this insurance during such 
breach. But notwithstanding anything herein con- 
tained, the use, keeping, allowing, or storing on the 
within described premises of dynamite, fireworks, 
Greek fire, gunpowder in cases of fifty pounds, 
nitro-glycerine or other explosives is prohibited and 
shall wholly suspend this policy during the period 
such use, keeping, allowing or storing shall con- 
tinue unless a specified permit therefor is attached 
to this policy. 

“Lightning Clause.” This policy shall cover any 
direct loss or damage by lizntning (meuning there- 
by the commonly accepted use of the term “‘light- 
ning”’ and in no case to include loss or damage by 
cyclone, tornado or windstorm) not exceeding the 
sum insured nor the interest of the insured jn the 
property, and subject in all other respects to the 
terms and conditions of this policy; provided, how- 
ever, that if there shall be any other insurance on 
said property, this company shall be liable only 
pro rata with such other insurance for any direct 
loss by lightning whether such other insurance be 
against direct loss by lightning or not. 
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“Electrical Exemption Clause.” If dynamos, 
wiring, lamps, motors, switehes or other electrical 
appliances or devices are insured by this policy, this 
insurance shall not cover any immediate loss or 
damage to dynamos, exciters, lamps, motors, 
switches or any other apparatus for generating, 
utilizing, testing, regulating or distributing elec- 
tricity, caused directly by electric currents therein 
whether artificial or natural. 


Standard Forms Bureau Form 371. 


MORTGAGEE CLAUSE WITH FULL 
CONTRIBUTION. 
(To be attached only to policies covering buildings). 

Loss or damage, if any, under this policy, on 
buildings only, shall be payable to Fred J. Kiesel 
Estate, mortgagee (or Trustee) as interest may ap- 
pear. Subject to all the terms and conditions here- 
inafter set forth in this rider, this insurance, as to 
the interest of the mortgagee (or trustee) only 
therein, shall not be invalidated by any act or neg- 
lect of the mortgagor or owner of the within de- 
scribed property, nor by any foreclosure or other 
proceedings or notice of sale relating to the property, 
nor by any change in the title or ownership of the 
property, nor by the occupation of the premises for 
purposes more hazardous than are permitted by this 
policy. 

Condition One—In case the mortgagor or owner 
shall neglect to pay any premium due under this pel- 
icy, the mortgagee (or trustee) shall, on demand, pay 
the same. 

Condition Two—The mortgagee (or trustee) 
shall notify this company of any change of own- 
ership or occupancy or increase of hazard which 
shall come to the knowledge of said mortgagee( or 
trustee) and unless permitted by this policy, it shall 
be noted thereon and the mortgagee (or trustee) 
shall, on demand, pay the premium for such in- 
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creased hazard for the term of the use thereof: 
otherwise this policy shall be null and void. 

Condition Three—This company reserves the 
right to cancel this policy at any time as provided 
by its terms, but in such case this policy shall con- 
tinue in force for the benefit only of the mortgagee 
(or trustee) for ten days after notice to the mort- 
gagee (or trustee) of such cancellation, and shall 
then cease; and this company shall have the right, 
on like notice, to cancel this agreement. 

Condition Four—In case of any other insurance 
upon the within described property, this company 
shall not be liable under this policy for a greater 
proportion of any loss or damage sustained than the 
sum hereby insured bears to the whole amount of 
insurance on said property issued to or held by any 
party or parties having an insurable interest there- 
in, whether as owner, mortgagee or otherwise. 

Condition Five—Whenever this company _ shall 
pay the mortgagee (or trustee) any sum for loss or 
damage under this policy, and shall claim that, as 
to the mortgagor or owner, no liability therefore 
existed, this company shall, to the extent of such 
payment, be thereupon legally subrogated to all the 
rights of the party to whom such payment shall be 
made, under all securities held as collateral to the 
mortgage debt, or may, at its option, pay to the 
mortgagee (or trustee) the whole principal due or 
to grow due on the mortgage, with interest and 
shall thereupon receive a full assignment and trans- 
fer of the mortgage and of all such other securities ; 
but no subrogation shall impair the right of the 
mortgagee (or trustee ) to recover the full amount 
of its claim. 

Attached to Policy No. 66083 of the Alliance In- 
surance Co., Issue to Theo Enders. 

a at Pocatello, Idaho. Dated April 27th 
ud 


WM. H. JACKSON, Jr., Agent. 
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Standard Forms Bureau Form 199. 


ENDORSEMENT BLANK. 

Endorsement dated April 29th, 1921. Agency at 

Pocatello, Idaho. 
Attached to Policy No. 
Issued to Theo Enders. 
Map Sheet...... Block... .. INO... 2 Special Rate 
Pa@e... 7 aiime. . 200P.. oc... 
Commencement of Policy/ Expiration of Policy/ 
Amount insured/ Old Rate/ New Rate/ Extra Pre- 
mium/ Return Premium/ 

The coverage of this policy shall not include the 
cost of foundations or excavations, and those items 
shall not be considered in estimating the value of 
said building for any purpose under this policy. 

WM. H. JACKSON, Jr., Agent. 


THIS POLICY IS MADE AND ACCEPTED 
subject to the foregoing stipulations and conditions, 
and to the following stipulations and conditions 
printed on back hereof, which are hereby specifi- 
cally referred to and made a part of this Policy, to- 
gether with such other provisions, agreements, or 
conditions as may be endorsed hereon or added 
hereto; and no officer, agent or other representa- 
tive of this Company shall have power to waive any 
provision or condition of this Policy except such as 
by the terms of this Policy may be the subject of 
agreement endorsed hereon or added hereto; and as 
to such conditions, provisions, no officer, agent, or 
representative shall have such power or be deemed 
or held to have waived such conditions, provisions, 
unless such waiver, if any, shall be written upon 
or attached hereto, nor shall any privilege or 
permission affecting the insurance under this pol- 
icy exist or be claimed by the insured unless so 
written or attached. 


Theodore Enders 25 


Provisions Required by law to be stated in this 
policy.—This policy is in a stock corporation. 

IN WITNESS WWHEREOF, this company has 
executed and attested these presents; but this Pol- 
icy shall not be valid unless countersigned by the 
duly authorized Agent of the company at Poca- 
tello, Idaho. 

JOHN KIEMIE, BENJAMIN RUSH, 
Secretary. President. 
Countersigned at Pocatello, Idaho, this 27th day of 
April, 1921. 
WM. H. JACKSON, Jr., Agent. 


This society shall not be liable beyond the actual 
cash value of the property at the time any loss or 
damage occurs, and the loss or damage shall be 
ascertained or estimated according to such actual 
cash value, with property deduction for deprecia- 
tion, however caused, and shall in no event exceed 
what it would then cost the insured to repair or re- 
place the same with material of like kind and qual- 
ity; said ascertainment or estimate shall be made 
by the insured and this society, or, if they differ, 
then by appraisers, as hereinafter provided; and, 
the amount of loss or damage having been thus de- 
termined, the sum for which this society is liable 
pursuant to this policy shall be payable sixty days 
after due notice, ascertainment, estimate, and sat- 
isfactory proof of the loss have been received by 
this society in accordance with the terms of this 
policy. It shall be optional, however, with this so- 
ciety to take all, or any part, of the articles at such 
ascertained or appraised value, and also to repair, 
rebuild, or replace.the property lost or damaged 
with other of like kind and quality within a reason- 
able time on given notice, within thirty days after 
the receipt of the proof herein required, of its in- 
tention so to do; but there can be no abandonment 
to this society of the property described. 
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This entire policy shall be void if the insured has 
concealed or misrepresented, in writing or other- 
wise, any material fact or cireumstance concerning 
this insurance or the subject thereof; or if the in- 
terest of the insured in the property be not truly 
stated herein; or in case of any fraud or false 
swearing by the insured touching any matter relat- 
ing to this insurance or the subject thereof whether 
before or after a loss. | 

This entire policy, unless otherwise provided by 
agreement indorsed herein or added hereto, shall 
be void if the insured now has or shall hereafter 
make or procure any other contract of insurance, 
whether valid or not, on property covered in whole 
or in part by this policy; or if the subject of insur- 
ance be a manufacturing establishment and it be 
operated in whole or in part at night later than ten 
o’clock, or if it cease to be operated for more than 
ten consecutive days; or if the hazard be increased 
by any means within the control or knowledge of 
the insured; or if mechanics be emploved in build- 
ing, altering or repairing the within described 
premises for more than fifteen days at any one 
time; or if the interest of the insured be other than 
unconditional and sole ownership or if the subject 
of insurance ke a building on ground not owned by 
the insured in fee-simple or if the subject of insur- 
ance be personal property and be or become incum- 
bered by a chattel mortgage; or if, with the knowl- 
edge of the insured, foreclosure proceedings be com- 
menced or notice given of sale of any property cov- 
ered by this policy by virtue of any mortgage or 
trust deed; or if any change, other than by the 
death of the insured, take place in the interest, title, 
or possession as the subject of insurance (except 
change of occupants without increase of hazard) 
whether by legal process of judgment or by volun- 
tary act of the insured, or otherwise; or if this pol- 
icy be assigned before a loss; or if illuminating gas 
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or vapor be generated in the described building (or 
adjacent thereto) for use therein; or if (any usage 
or custom of trade or manufacture to the contrary 
notwithstanding) there be kept, used, or allowed on 
the above described premises, benzine, bensole, dy- 
namite, ether, fireworks, gasoline, Greek fire, gun- 
powder exceeding twenty-five pounds in quantity, 
naphtha, nitro-glycerine or other explosives, phos- 
phorus, or petroleum or any of its products of 
greater inflammability than kerosene oil of the 
United States standard (which last may be used 
for lights and kept for sale according to law, but 
in quantities not exceeding five barrels, provided 
it be drawn and lamps filled by day light or at a 
distance not less than ten feet from artificial light) : 
or if a building herein decribed, whether intended 
for occupancy by owner or tenant, be or become va- 
cant or unoccupied and so remain for ten days. 

This society shall not be liable for loss caused 
directly or indirectly by invasion, insurrection, riot, 
civil war or commotion, or military or usurped 
power, or by order of any civil authority or by 
theft; or by neglect of the insured to use all reason- 
able means to save and preserve the property at 
and after a fire or when the property is endangered 
by fire in the neighboring premises; or (unless fire 
insures, and, in that event, for the damage hy fire 
only) by explosion of any kind, or lightning; but 
liability for direct damage by lightning may be as- 
sumed by specific agreement hereon. 

If a building or any part thereof fall, except as 
the result of fire, all insurance by this policy on 
such building or its contents shall immediately 
cease. 
This society shall not be liable for loss to ac- 
counts, bills currency, deeds, evidences of debt, 
money, notes, or securities; nor, unless liability is 
specifically assumed hereon, for loss to awnings, 
bullion, casts, curiosities, drawings, dies, imple- 
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ments, jewels, manuscripts, medals, models, pat- 
terns, pictures, scientific apparatus, signs, store or 
office furniture or fixtures, sculpture, tools or prop- 
erty held on storage or for repairs; nor, beyond the 
actual value destroyed by fire, for loss occasioned 
by ordinance or law regulating construction or re- 
pair of buildings, or by interruption of business, 
manufacturing processes, or otherwise; nor for any 
greater proportion of the value of plate glass, fres- 
coes, and decorations than that which this policy 
shall bear to the whole insurance on the building 
described. 

If an application, survey, plan or description of 
property be referred to in this policy, it shall be a 
part of this contract and a warranty by the insured. 

In any matter relating to this insurance no per- 
son, unless duly authorized in writing, shall be 
deemed the agent of this society. 

This policy may bv a renewal be continued under 
the original stipulations, in consideration for pre- 
mium for the renewed term, provided that any in- 
crease of hazard must be made known to this so- 
oom at the time of renewal or this policy shall ho 
void. 

This policy shall be cancelled at any time at the 
request of the insured: or by the societv bv giving 
five days’ notice of such cancellation. If this nolieyv 
shall be cancelled as hereinbefore provided, or he- 
come void or cease, the premium having been actu- 
ally paid, the unearned portion shall be returned on 
surrender of this policy or last renewal, this societv 
retainino the customarv short rate; excent that 
when this nolicv is cancelled bv this society bv giv- 
ing notice it shall retain only the pro rata premium. 

If. with the consent of this societv, an interest 
under this policv shall exist in favor of 2 mortra- 
gee or of anv person or corporation having an in- 
terest in the subiect of insurance other than the in- 
terest of the insured as described herein, the condi- 
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tions hereinbefore contained shall apply in the man- 
ner expressed in such provisions and conditions of 
insurance relating to such interest as shall be writ- 
ten upon, attached, or appended hereto. 

If property covered by this policy is so endan- 
gered by fire as to require removal to a place of 
safety, and is so removed, that part of this policy in 
excess of its proportion of any loss and of the value 
of property remaining, in the original location, 
shall, for the ensuing five days only, cover the prop- 
erty so removed to the new location; if removed to 
more than one location, such excess of this nolicy 
shall cover therein for such five days in the propor- 
tion that the value in any one such new location 
bears to the value in all such new location; but the 
society shall not, in any case of removal, whether to 
one or more locations, be liable beyond the propor- 
tion that the amount hereby insured shall bear to 
the total insurance on the whole property at the 
time of fire, whether the same cover in new location 
or not. 

If fire occur the insured shall immediately give 
notice of any loss thereby in writing to this society, 
protect the property from further damage, forth- 
with separate the damaged and undamaged per- 
sonal property, put it in the best possible order, 
make a complete inventory of the same, stating the 
quantity and cost of each article and the amount 
claimed thereon; and, within sixty days after the 
fire, unless such time is extended in writing by this 
society, shall render a statement to’ this society, 
Signed and sworn to by said insured, stating the 
knowledge and belief of the insured as to the time 
and.origin of the fire, the interest of the insured 
and of all others in the property; the cash value of 
each item thereof and the amount of loss thereon; 
all incumbrances thereon; all other insurance, 
whether valid or not, covering any of said prop- 
erty; and a copy of all the descriptions and sched- 
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ules in all policies; any changes in the title, use, oc 
cupation, location, possession, or exposures of said 
property since the issuing of this policy; by whom 
and for what purpose any building herein described 
and the several parts thereof were occupied at the 
time of fire; and shall furnish, if required, veri- 
fied plans and specifications of any building, fix- 
tures, or machinery destroyed or damaged; and 
shall also if required, furnish a certificate of the 
magistrate or notary public (not interested in the 
claim as a creditor or otherwise, nor related to the 
insured) living nearest the place of fire, stating 
that he has examined the circumstances and be- 
lieves the insured has honestly sustained loss to the 
amount that such magistrate or notary public shall 
certify. 

The insured, as often as required, shall exhibit 
to any person designated by this society all that re- 
mains of any property herein described, and submit 
to examinations under oath by any person named 
by this societv, and subscribe the same; and, as 
often as required, shall produce for examination 
all books of account, bills, invoices and other vouch- 
ers, or certified copies thereof, if originals be lost, 
at such reasonable place as may be designated by 
this society or its representative, and shall permit 
extracts and copies thereof to be made. 

In the event of disagreement as to the amount of 
loss the same shall, as above provided, be ascer- 
tained by two competent and disinterested ap- 
praisers, the insured and this society each selecting 
one, and the two so chosen shall first select a com- 
petent and disinterested umpire; the appraisers to- 
gether shall then estimate and appraise the lpss, 
stating separately sound value and damage, and, 
failing to agree, shall submit their differences to 
the umpire; and the award in writing of any two 
shall determine the amount of such loss; the par- 
ties thereto shall pay the appraiser respectively se- 
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lected by them and shall bear equally the expenses 
of the appraisal and umpire. 

This society shall not be held to have waived any 
provision or condition of this policy or any forfeit- 
ure thereof by any requirement, act, or proceeding 
on its part relating to the appraisal or to any ex- 
amination herein provided for; and the loss shall 
not become payable until sixty days after the no- 
tice, ascertainment, estimate, and satisfactory proof 
of the loss herein required have been received by 
this society, including an award by appraisers when 
appraisal has been required. 

This society shall not be liable under this policy 
for a greater proportion of any loss on-the described 
property, or for loss by and expense of removal from 
premises endangered by fire, than the amount here- 
by insured shall bear to the whole insurance, 
whether valid or not, or by solvent or insolvent in- 
surers, covering such property, and the extent of 
the application of the insurance under this policy 
or of the contribution to be made by this society in 
ease of loss, may be provided for by agreement or 
eondition written hereon or attached or appended 
hereto. Liability for re-insurance shall be as speci- 
fically agreed hereon. 

If this society shall claim that the fire was caused 
by the act or neglect of any person or corporation, 
private or municipal, this society shall, on payment 
of the loss, be subrogated to the extent of such pay- 
ment to all right of recovery by the insured for the 
loss resulting therefrom, and such right shall be as- 
Signed to this society by the insured on receiving 
such payment. 

No suit or action-on this policy, for the recovery 
of any claim, shall be sustainable in any court of 
law or equity until after full compliance by the in- 
sured with all the foregoing requirements, nor un- 
less commenced within twelve months next after 
the fire. 
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Whenever in this policy the word “insured’’ oc- 
curs, it shall be held to include the legal represen- 
tative of the insured, and whenever the word “loss” 
occurs, it shall be deemed the equivalent of “loss and 
damage.”’ 

If this policy be made by a mutual or other com- 
pany having special regulations lawfully applic- 
able to its organization, membership, policies or 
contract of insurance, such regulations shall apply 
to and form a part of this policy as the same may 
be written or printed upon, attached, or appended 
hereto. 

Endorsed, filed May 22, 1922. 

W. D. McREYNOLDS, Clerk. 

By Theo J. Turner, Deputy. 


(Alliance Insurance Company, Defendant.) 
No. 357. 


AMENDMENT TO COMPLAINT. 
VII-A. 

On or about June 29, 1921, in the office of de 
fendant’s adjustors, Croxford & Young, at Salt 
Lake City, Utah, one W. H. Sherman, agent of 
this plaintiff, had a conversation with the de- 
fendant’s adjustors, at which time he informed the 
said Young that the plaintiff had requested that 
he take up with said adjustors the matter of ad- 
justing the loss occasioned by the fire aforesaid, 
and that at said time and place the said Young 
stated to the said W. H. Sherman that he, Young, 
had been to Soda Springs, Idaho, for the purpose 
of adjusting the loss by fire of the property cov- 
ered by the said policy and that he had found, in 
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inspecting the premises, that there was a total loss 
of the property so covered, whereupon, the said W. 
H. Sherman in behalf of said plaintiff asked the 
said Young what it was necessary for him to do as 
he was anxious to supply any information or re- 
ports desired or necessary, and that at said time 
the said Young told him there was nothing at that 
time that could be done and that there was nothing 
that he wanted from the said Sherman or the plain- 
tiff at that time, but that he was looking after the 
adjustment of the matter and would call upon the 
said Sherman and the plaintiff for such further 
information and reports as might be desired, and 
that the said Young thereafter did call upon the 
said W. H. Sherman for certain information and 
reports, all of which were supplied as aforesaid. 


That on the 19th day of August, 1921, defendant 
requested the plaintiff to make a sworn statement 
setting forth the knowledge and belief of the plain- 
tiff as to the time and origin of the fire, the inter- 
est of the plaintiff and all others in the property, 
the cash value of each item thereof, and the amount 
of loss thereon, all encumbrances thereon, all other 
insurance, whether valid or not, covering any of 
said property, a copy of all description and security 
of all policies, any change in the title, use, occu- 
pation or exposures of said property since the issu- 
ance of the same, by whom and for what purpose 
the building described in said policy of insurance, 
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and the several parts thereof, were occupied at the 
time of the fire; that pursuant to said request this 
plaintiff, at considerable time and expense to him- 
self, furnished the defendant with such statement, 
which was accepted and retained without objection 
by the defendant, and that for many months there- 
after the defendant, through its agents and adjust- 
ors, continued further negotiations looking to a set- 
tlement and adjustment of the loss caused by said 
fire, and during said time requested and obtained 
at expense to the plaintiff, written information and 
documents pertaining to plaintiff’s title to said 
property, and at no time indicated to plaintiff that 
payment of the said policy would be refused on ac- 
count of failure to furnish written proof within a 
period of sixty days, as mentioned in said policy, 
and that the said defendants, by its acts and con- 
duct,, as aforesaid, and by reason of the matters and 
things in this complaint alleged, has waived proof 
of loss as required in said policy and on account of 
its acts and conduct as aforesaid is estopped from 
setting up any defense on the grounds of failure 
to furnish proof as set forth in said policy. 


Endorsed, Filed Oct. 14, 1922. 
W. D. McREYNOLDS, Clerk. 
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(Title of Court and Cause. ) 
No. 387. 
ANSWER. 
Comes now the above named defendant and for 
its answer to the complaint of the plaintiff on file 
hereon, admits, denies and alleges as follows, to-wit: 


I, 

Admits the corporate character and business of 
the defendant, and that the defendant has been do- 
ing business and carrying on business in the State 
of Idaho, as alleged in paragraph 1 of said com- 
plaint. 


II. 

Answering paragraph 2 of said complaint defend- 
ant denies any information or belief as to whether 
at any time or at all the plaintiff was the vendee 
Of an executory contract entered into by the plain- 
tiff with the Natural Mineral Water Company, a 
corporation, for the purchase of Lot Five (5) and 
the North One-half (N1’.) of Lot Four (4) in 
Block Thirty-eight (38) or of any other lot or lots 
Whatever in the Village of Soda Springs, Caribou 
County, State of Idaho, together with the appur- 
tenances thereon or otherwise, or in any manner or 
at all; or whether -the plaintiff at any time in any 
manner or at all had an insurable interest in a 
three (3) story frame building or the contents 
thereof, erected or situate on the said premises last 
described, which said building was known as the 
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“TIdanha Hotel” at the time of its insurance or at 
the time of its destruction by fire as set forth in 
said complaint, or at any other time, or in any 
manner whatever or at all; and therefore, for the 
reason that the said defendant has no information 
or belief upon the said subject sufficient to enable 
it to answer said allegation of the complaint as 
above set forth, it so states in this manner as above 
set forth and denies the same on that ground. 


ITI. 

Answering paragraph 8 of said complaint this 
answering defendant admits that on the 27th day 
of April, 1921, in consideration of the payment by 
the plaintiff to the defendant of the sum of Two 
Hundred Twenty-six ($226.00) dollars, the defend- 
ant delivered to the plaintiff its policy of insurance, 
a copy of which is attached to plaintiff's complaint 
marked ‘Exhibit A” and thereof made a _ part; 
which said policy of insurance was executed and 
attested by the defendant corporation by their Pres- 
ident, Benjamin Rush, and Secretary, John Kie- 
man, and it was expressly provided that the policy 
“shall not be valid unless countersigned by the duly 
authorized agent of the society at Pocatello,” that 
said policy was countersigned at Pocatello, Idaho, 
on the 27th day of April, 1921, by W. H. Jackson, Jr., 
Agent; that by reason of the terms of said policy of 
insurance the defendant insured the plaintiff for the 
term of one (1) year from the 27th day of April, 
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1921, at noon, until the 27th day of April, 1922, at 
noon, against all direct loss or damage by fire to 
an amount not to exceed Four Thousand ($4000.00) 
dollars upon the property described in the said pol- 
icy as follows, to-wit: 


al 


x2. 


$3000.00 


$1000.00 


On the three-story shingle roof 
frame building, and its additions 
Gf any) of like construction, 
communicating and in contact 
therewith, including foundations, 
plumbing, electrical wiring and 
stationary heating and lighting 
apparatus and fixtures; also all 
permanent fixtures, awnings, 
wall and ceiling decorations and 
frescoes, stationary scales and 
elevators belonging to and consti- 
tuting a part of said building, 
only while occupied for hotel and 
apartment purposes, situate No. 
70-75 on the East side of Dillon 
Street, between Hooper and Rail- 
road Streets, in Soda Springs, 
Idaho. 


On hotel or apartment or board- 
ing or lodging house furniture, 
fixtures, and furnishing mate- 
rials, useful and ornamental; mu- 
sical instruments, mirrors, pic- 
tures, paintings, engravings and 
their frames; silver and plated 


‘ware, crockery, glassware and 


cutlery; supplies, provisions and 
fuel; laundry machinery and ap- 
paratus, electrical apparatus, ap- 
plianees and devices; tools, im- 
plements and utensils used in the 
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busines,s and igns and (PRO- 
VIDING the insured shall be lia- 
ble by law for loss or damage 
thereto or shall have specifically 
assured liability therefor) this in- 
surance shall also cover the per- 
sonal property of guests held in 
custody by the insured; all only 
while contained in the above de- 
scribed building and its additions 
(if any) of like construction com- 
es and in contact there- 
with.” 


As set forth in the said policy of insurance upon 
the terms and conditions therein specified and not 
otherwise. 

Admits that “Exhibit A” attached to the plain- 
tiff’s complaint is a correct copy of the policy of 
insurance. 

Denied, except as hereinbeforre specifically ad- 
mitted, that the defendant by its Agent duly au- 
thorized thereto, executed or delivered to plaintiff 
its policy of insurance in writing insuring the 
plaintiff for the term of one (1) year from the 27th 
day of April, 1921, at noon, to the 27th: day of 
April, 1922, at noon, against all direct loss or dam- 
age by fire to an amount not to exceed Four Thou- 
said ($4000.00) dollars upon a three-story, shin- 
gle roof frame building, occupied for hotel and 
apartment house purposes, situate on the East side 
of Dillon Street, between Hooper and Railroad 
Streets, in Soda Springs, Idaho;; and the furni- 
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ture, fixtures, and furnishing materials, — silver- 
ware. crockery, glassware, supplies, provisions and 
fuel and all apparatus, or implements contained in 
said building; said building being insured in the 
amount of Three Thousand ($8,000.00) dollars and 
the furnishings, and fixtures and ete, in the 
amount of One Thousand ($1000.00) dollars. 


Denies that the policy of insurance was executed 
by the defendant at Soda Springs, Idaho. 


IV. 

As to the allegations of paragraph 4 of said com- 
plaint, admits that no written application was made 
by the plaintiff to the defendant or its agent for 
the issuance of said insurance policy. 


Denies that the plaintiff at the time of the oral 
negotiations between plaintiff and defendant’s 
agent for the insuring of the property described, 
or at any other time, or before the issuance by de- 
fendant of insurance policy “Exhibit A” or at any 
other time specifically or otherwise advised or in- 
formed the agent of said defendant, to-wit: Wil- 
liam H. Jackson, Jr., that the Natural Mineral 
Water Company had been the original owner of 
said property or that the said Natural Mineral 
Water Company had sold the same to plaintiff, or 
that said Natural Mineral Water Company had 
placed a deed thereto in escrow in Soda Springs 
Bank, or that said deed or any deed had been placed 
in Soda Springs Bank with instructions to said 
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bank that when the purchase price was paid in full 
that plaintiff should receive the deed. 

Denies that plaintiff advised said agent that he 
desired a clause in said policy making it payable 
to the Natural Mineral Water Company as their in- 
terests might appear. 

Denies that said agent advised this plaintiff that 
he understood about the Natural Mineral Water 
Company or that it was included in the Fred J. 
Kiesel Estate, or that he would annex the clause 
in proper manner. 


Denies that William H. Jackson, Jr., by whom 
said policy of insurance was countersigned, being 
policy attached to plaintiff’s complaint and marked 
“Exhibit A” ever at any time or in any manner or at 
all, received any information whatever from said 
plaintiff that the Natural Mineral Water Com- 
pany was the owner of the property or that there 
was any agreement whatever on the part of said 
William H. Jackson, Jr., agent as aforesaid, or 
otherwise, to insert in said policy any clause what- 
ever, otherwise than appears in said policy, marked 
“Exhibit A’’. 

Denies that in issuing said policy, said agent by 
mistake or inadvertance made the loss, if any, on 
the building therein insured, payable to the Fred 
J. Kiesel Estate, mortgagee or trustee as its interest 
might appear, or that there was any mistake or in- 
advertance whatever in making said loss on the 
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building payable to the Fred J. Kiesel estate, mort- 
gagee or trustee; and this defendant avers that it 
has no information or belief upon the subject suffi- 
cient to enable it to answer the following allega- 
tion of the complaint, to-wit: 


“that the Fred J. Kiesel estate was not the 
mortgagee or trustee of said property and did 
not at that time, nor has not at any time since 
the issuing of said policy, had any interest 
whatever in or to said insured property, and 
that the proceeds due under said policy are due 
and payable to plaintiff, who is the only party 
interested in the same.” 


And, therefore, defendant denies the said allega 
tion upon that ground. 


V. 

As to the allegations of paragraph 5 of said com- 
plaint, admits that on the 7th day of June, 1921, 
said hotel and apartment house, together with a 
portion of the furniture, fixtures, and furnishing 
materials, silver, plate ware, china and glassware, 
and cutlery, supplies, provisiions and fuel and cer- 
tain utensils used in and about said business were 
partially destroyed by fire, but denies that the loss 
was total or that the cause of said fire was, or is 
unknown to the plaintiff. 


VI. 
Answering paragraph 6 of said complaint, this 
defendant denies that plaintiff’s loss as a result of 
said partial destruction of the insured property de- 
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scribed, was Twenty-five Thousand ($25,000) dol- 
lars, or any other or greater sum than Twenty- 
five Hundred ($2500) dollars. 


VIL. 

Answering the allegations of paragraph 7, this 
defendant denies that immediately after the de- 
struction of said insured property by fire, or at any 
other time whatever, or on the same date, the plain- 
tiff notified Wilham H. Jackson, Jr., alleged to 
have been at that time, the defendant’s agent of 
Pocatello, Idaho, of said loss by fire, or that there- 
after, or within forty-eight (48) hours after June 
7th, 1921, or at any other time, William H. Jaek- 
son, Jr., notified the defendant herein, either by 
idlecun or by written notice of the loss or destrue- 
tion of the insured property: that in response to 
said notifications given to defendant’s agent by 
plaintiff, defendant sent its agent or adjusters t 
the scene, or the place of said fire for the purpose 
of adjusting said loss, in any manner whatever or 
at all. 


Admits that certain representatives of the d 
fendant went to Soda Springs, Idaho, and made 
some investigation into the loss and inspected the 
premises whereon the said property had stood, pur- 
suant to, and in accordance with the terms and con- 
ditions of the policy of insurance, as follows, to- 
wit: 
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“This society shall not be held to have waived 
any provision or condition of this policy of 
any forfeiture thereon by any requirement, 
act, or proceeding on its part relating to the 
appraisal or to any examination herein pro- 
vided for; and the loss shall not become pay- 
able until sixty days after the notice, ascer- 
tainment, estimate, and satisfactory proof of 
the loss herein required have been received by 
this society, including an award by apprais- 
ers when appraisal has been required.” 


Denies that said defendant, by sending any of 
its representatives or adjusters or agents to inspect 
said loss, waived any other or further notice or 
proof of loss by the plaintiff, or waived written 
proof of loss within sixty days as required by ‘“Ex- 
hibit A” attached to plaintiff’s complaint and 
thereof made a part. 


Denies that the defendant at any time or in any 
manner whatever, sent any adjustor or agent or 
representative to adjust said loss or that the loss 
was a total loss; and in this connection this de- 
fendant avers the fact to be: 


That on the 19th day of August, 1921, the de- 
fendant notified the plaintiff that in the event he 
made claim under said policy sued on in this action, 
for loss to the property insured under said policy, 
alleged to have been caused by fire on June 7th, 
1921, that he was requested to comply with all of 
the terms and conditions of said insurance contract 
and his attention was particularly called to that 
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portion of the same, recited in lines 70 to 76 in- 
clusive. which was quoted in said notification and 
which said notification was sent by registered mai! 
and duly received by said plaintiff, a copy of ion 
is hereto attached and marked “Exhibit TP’ hereby 
referred to and hereof made a part; that tl 

newer was at any time or in any manner any 
waiver by the defendant of the terms and condition” 
of said policy of insurance. 


VIIL 
As to the allegations of paragraph 8 of said con 
plaint, this defendant admits that the plaintiff had: 


“Insured said building outside and in addi- 
tion to the policy herein referred to, in the 
amount of $12,000.00, that is to say, in a total 
amount includiing this policy of $16, 990.00, 
being $12,000.00 on said buildiing and 
$4,000.00 on the furniture and contents 
thereof.” 


IX. 

As to the allegations of paragraph 9 of said com- 

plaint, this defendant has no information or belii af 

upon the subiect sufficient to enable it to answer 
the following allegation: 

“That said building herein described we 
occupied as a hotel and apartment — al 
the tire of its destruction by fire, as herete 
fore alleged.” 

And. therefore, it denies the same on 
ground. 
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x. 

As to the allegations of paragraph 10 of said 
complaint, denies that the loss of said premises was 
a total loss or that no disagreement has been had 
between plaintiff and defendant as to the amount 
of the loss. 

Admits that no appraisal of the loss or the ap- 
pointment of parties to act as appraisers has been 
demanded by said defendant. 

Admits that no appraisal of said loss has been 
required or requested by the defendant. 


XI. 

Answering the allegation of paragraph 11 of 
said complaint, this defendant admits that defend- 
ant has not paid said loss or any part thereof. 

Denies that demand has been made for payment. 


XII. 

Answering the allegations of paragraph 12, this 
defendant denies that the plaintiff has performed 
all of the conditions of said policy “Exhibit A” on 
his part to be performed; and in this connection 
this defendant avers the fact to be: 


That the plaintiff did not immediately after the 
fire give notice of any loss thereby in writing, to 
this defendant: did not protect the property from 
further damage; did not forthwith separate the 
damaged and undamaged personal property; did not 
put the same in the best possible order; did not 
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make a complete inventory of the same stating the 
quantity and cost of each article and the amount 
claimed thereon; did not, within sixty days after 
the fire, render a statement to the defendant signed 
and sworn to by him stating the knowledge and be- 
lief of the plaintiff as to the time and origin of 
the fire, the interest of the insured and all other 
persons in the property; the cash value of each 
item, thereof and the amount of loss thereon; a! 
incumbrances thereon; all other insurance whether 
valid or not covering any of the said property and 
a copy of all of the descriptions, and schedules in all 
other policies, or any changes in the title, use, occu- 
pation, location, possession, or exposures of said 
property since the issuing of said policy of insur- 
ance; by whom and for what purpose the building 
described in said policy, and the several parts there- 
of, were occupied at the time of the fire; and in 
each and all of these respects he failed to comply 
with the terms and conditions of the policy on his 
part to be done and performed. 


XIII. 

Answering paragraph 13 this defendant admits 
that one year has not elapsed since the loss of said 
insured premises by fire, but, denies that the loss 
was total. 

XIV. 


Answering paragraph 14 of said complaint, this 
defendant has no information or belief upon the 
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subject sufficient to enable it to answer the follow- 
ing allegation: 


“That this plaintiff is sometimes known as 
Theo Enders, and said insurance policy, Ex- 
hibit “A”, was issued to Theo Enders instead 
of Theodore Enders, but that Theodore Enders 
and Theo Enders are one and the same per- 
son.” 


And, therefore, denies the same on that ground. 


FURTHER ANSWERING SAID COMPLAINT 
AND FOR A FIRST AND AFFIRMATIVE DE- 
FENSE, this answering defendant avers: 


I. 

That under the contract of insurance referred 
to in the plaintiff’s complaint, and marked “Ex- 
hibit A” and thereof made a part, it was, among 
other things, provided: 


“This policy is made and accepted subject to 
the foregoing stipulations and conditions, and 
to the following stipulations and conditions 
printed on back hereon, which are hereby spe- 
cially referred to and made a part of this pol- 
icy, together with such other provisions, agree- 
ments, or conditions as may be endorsed here- 
on or added hereto; conditions, provisions and 
agreements not in conflict with law or con- 
trary to public policy, contained on the first 
page hereof and those hereafter placed hereon, 
and to the conditions placed upon page two 
hereof, all of which said conditions, provisions 
and agreements are hereby specially referred 
to and made a part of this policy; and no offi- 
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cer, agent or other representative of this so- 
ciety company shall have power to waive any 
provision or condition agreement of this policy 
except such as by the terms of this policy may 
be the subject of agreement endorsed hereon or 
added hereto; and as to such conditions, pro- 
visions and agreements, no officer, agent or 
representative shall have such power or be 
deemed or held to have waived such conditions, 
provisions and agreements, unless such waiver, 
if any, shall be written upon or attached here- 
to, nor shall any privilege or permission af- 
fecting the insurance under this policy exist 
or be claimed by the insured unless so written 
or attached.” 


Also: 


“This entire policy shall be void if the in- 
sured has concealed or misrepresented, in writ- 
ing or otherwise, any material fact or circum- 
stance concerning this insurance or the subject 
thereof; or if the interest of the insured in 
the property be not truly stated herein, or in 
case of any fraud or false swearing by the in- 
sured touching any matter relating to this in- 
surance or the subject thereof whether before 
or after a loss.” 


That the plaintiff, on the 27th day of April, 1921, 


at the time of the issuance of said policy of insur- 
ance, was not the owner of said real property de- 
seribed in said policy of insurance, nor did he have 
any insurable interest therein; nor was the said 
plaintiff, at the time of the fire, when the said 
property is alleged to have been destroyed, to-wit: 
on the 7th day of June, 1921, the owner of said 
property nor did he have any insurable interest 


I 
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therein; but the said real property stood in the 
same and was owned by the Natural Mineral Wate: 
Company, and the said Natural Mineral Water 
Company at said time was the owner of said prop- 
erty and the said plaintiff did not, at either of said 
times have any right, title or interest thereto. 


II. 

That said plaintiff at the time when the policy 
of insurance was issued obtained and procured to 
be attached to said policy of insurance, the mort- 
gagee clause set forth in said policy of insurance at- 
tached to plaintiff’s complaint in favor of the Fred 
J. Kiesel Estate, mortgagee, as its interests might 
appear, and had inserted in said policy the pro- 
visions that the loss, if any, in building only, sub- 
ject, however, to all of the terms and conditions of 
said policy, payable to assured and Fred J. Kiesel 
Estate, mortgagee. 

That later and on the 20th day of September, 
1921, and after the said fire, the said plaintiff set 
forth and specified in a statement made by him to 
this defendant that the said Kiesel estate has and 
holds an interest in said property as security in 
the sum of about Fifty-four Hundred ($5400) 
dollars, and that there were and are no other in. 
cumbrances thereon. 

That the said plaintiff in the complaint filed in 
this action, in paragraph 4 of said complaint, sets 
forth and specified that the said Fred J. Kiesel Es- 
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state was not the mortgagee or trustee of said prop- 
erty, and did not at that time nor has it at any time 
since the issuing of said policy, have any interest 
whatever, in or to said property; that by reason 
of the allegations of the said complaint there was 
and is a material misrepresentation in writing as 
to a material fact and circumstances concerning 
this insurance and the subject thereof, and of the 
interest of the assured in the property, and under 
the terms of the policy above quoted, the said policy 
is void and the plaintiff has no right to recover 
thereon. 


FURTHER ANSWERING SAID COMPLAINT 
AND AS A SECOND AFFIRMATIVE DE- 
FENSE, this defendant avers: 


tT. 

That under and by virtue of the contract of in- 
surance referred to in plaintiff’s complaint marked 
“Exhibit A” and made a part thereof, it was, among 
other things, provided as follows, to-wit: 


“Tf fire occur the insured shall immediate- 
ly give notice of any loss thereby in writing to 
this society, protect the property from fur- 
ther damage forthwith separate the damaged 
and undamaged personal property, put it in 
the best possible order, make a complete inven- 
tory of the same, stating the quantity and cust 
of each article and the amount claimed there- 
on, and, within sixty days after the fire, un- 
less such time is extended in writing by this 
society, shall render a statement to this so- 
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ciety, signed and sworn to by said insured, 
stating the knowledge and belief of the in- 
sured as to the time and origin of the fire, the 
interest of the insured and of all others in the 
property; the cash value of each item thereof 
and the amount of loss thereon; all incum- 
brances thereon; all other insurance, whether 
valid or not, covering any of said property; 
and a copy of all the descriptions and sched- 
ules in all policies; any changes in the title, 
use, occupation, location, possession or  ex- 
posures of said property since the issuing of 
this policy; by whom and for what purpose any 
building herein described and the several parts 
thereof were occupied at the time of fire;” 


Also: 

“No suit or action on this policy, for the re- 
covery of any claim, shall be sustainable in 
any court of law or equity until after full com- 
pliance by the insured with all the foregoing 
requirements, nor unless commenced within 
twelve months next after the fire.” 


That the said plaintiff did not immediately after 
the fire, on the 7th day of June, 1921, or at any 
other time, give notice in writing to the defendant 
nor did he protect the property from further dam- 
age or forthwith separate the damaged from the 
undamaged property or put it in the best possible 
order; or make a complete inventory of same stat- 
ing the quantity and cost of each article and the 
amount claimed thereon; nor did he, within sixty 
days after the said fire, to-wit; within sixty days 
after June 7th, 1921, render a statement to said dc 
fendant signed and sworn to by said plaintiff st: 
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ing the knowledge and belief of the plaintiff as to 
the time and origin of the fire, the interest of the 
plaintiff and of all others in the property, the 
cash value of each item thereof and the amount of 
loss thereon; all incumbrances thereon; all other in- 
surance whether valid or not, covering any of said 
property; a copy of all descriptions and schedules 
of all policies; any change in the title, use, occupa- 
tion or exposures of said property since the issuing 
of said policy; by whom and for what purpose the 
building described in said policy of insurance, and 
the several parts thereof, were occupied at the 
time of the fire, nor did he furnish any of the said 
items in any manner whatever or at all, or com- 
ply with any of the requirements of said clause 
and conditions of said policy; nor was the same at 
any time extended in writing or otherwise by the 
defendant and by reason thereof, and the failure 
and neglect on the part of the plaintiff to comply 
with and perform the conditions of said policy as 
above set forth, said plaintiff was precluded from 
maintaining or sustaining in any court of equity this 
suit or any suit. 

Further answering said complaint and by way 


of THIRD AFFIRMATIVE DEFENSE, this an- 
swering defendant avers: 


I. 
That under and by virtue of the contract of in- 
surance referred to in plaintiff’s complaint, marked 
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“Exhibit A” and thereof made a part, it was among 
other things provided: 

“This entire policy, unless otherwise pro- 

vided by agreement endorsed hereon or added 

hereto, shall be void * * * * * if the interest 


of the insured be other than unconditional and 
sole ownership ;” 


That the ownership of the said plaintiff was not 
at the time of the issuance of said policy, or at the 
time of the fire, sole or unconditional but the said 
title to said real property described in the said pol- 
icy of insurance was at all of said times in the Nat- 
ural Mineral Water Company; and there was no 
agreement endorsed on said policy or added thereto 
relative to said ownership; and by reason thereof the 
said policy was and is void, and the plaintiff has 
no cause of action against this defendant. 


Further answering said complaint and for a 
FOURTH AFFIRMATIVE DEFENSE, this de- 
fendant alleges: 


I. 

That under and by virtue of said insurance con- 
tract referred to in plaintiff’s complaint and 
marked “Exhibit A” and thereof made a part, it 
was among other things, provided: 


“This society shall not be liable beyond the 
actual cash value of the property at the time 
of any loss or damage occurs, and the loss or 
damage shall be ascertained or estimated ac- 
cording to such actual cash value, with prop- 
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erty deduction for depreciation however 
caused, and shall in no event exceed what it 
would then cost the insured to repair or re- 
place the same with material of like kind and 
quality; said ascertainment or estimate shall 
be made by the insured and this society, or, if 
they differ, then by appraisers, as hereinafter 
provided; and the amount of loss or damage 
having been thus determined, the sum for 
which this society is liable pursuant to this 
policy shall be payable sixty days after due 
notice, ascertainment, estimate and satisfac- 
tory proof of loss have been received by this 
society in accordance with the terms of this 
policy. It shall be optional, however, with this 
society to take all, or any part, of the articles 
at such ascertainment or appraised value, and 
also to repair, rebuild, or replace the property 
lost or damaged with other of like kind and 
quality within a reasonable time on giving 
notice within thirtry days after the receipt 
of the proof herein required, of its intention 
so to do; but there can be no abandonment to 
this society of the property described.” 


II. 


That there was no ascertainment whatever of 


the actual cash value of the property at the time 
the loss occurred, nor was the same estimated in 
any manner whatever or attempted to be estimat- 
ed; nor was there any appraisement of the same, 
nor any effort on the part of the plaintiff to have 
determined in any manner the actual loss, if any, 
sustained by the said fire; nor was the sum for 
which the defendant might or could be liable under 
the terms of the policy determined at any time 
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whatever prior to the bringing of this suit either 
sixty days thereto or any other time, nor has there 
been any determination or estimate of the amount 
or value of the property alleged to have been de- 
stroyed by fire prior to or at the time of the com- 
mencement of this suit. 


WHEREFORE, and by reason of the said pro- 
visions of the policy above set forth and the fail- 
ure and neglect of the plaintiff to conform to the 
terms thereof no cause of action exists in favor of 
the plaintiff and against the defendant at the time 
of the commencement of this suit or any subsequent 
time. 

WHEREFORE, defendant having fully an- 
swered, prays to be dismissed with its costs in its 
behalf sustained. 

WHITE & BENTLEY, 
Pocatello, Idaho, 
Attorneys for Defendant. 
GEORGE F. SHELTON, 
Butte, Montana, 
Of Counsel for Defendant. 
(Duly verified. ) 


EXHIBIT I.” 
Croxford & Young, 
Adjusters of Fire Losses, 
320-3 Ness Building. 
Salt Lake City, Utah, August 19th, 1921. 
Mr. Theo. Enders, 
Soda Springs, Idaho. 
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Dear Sir: 


In the event you make claim under Policy No. 
66083 of the Alliance Insurance Company of Phila- 
delphia for loss to the property insured under said 
policy, alleged to have been caused by fire of June 
7th, 1921, you are hereby respectfully requested to 
comply with all the terms and conditions of said 
policy contract, and your especial attention is 
called to that portion of same recited in lines 70-76 
inclusive, reading as follows, to-wit: 

“Within sixty days after the fire, unless such 
time is extended in writing by this company, shall 
render a statement to this company, signed and 
sworn to by said insured, stating the knowledge and 
belief of the insured as to the time and origin of 
the fire; the interest of the insured and all others 
in the property; the cash value of each item there- 
of and the amount of loss thereon; all incumbrances 
thereon; all other insurance, whether valid or not, 
covering any of said property; and a copy of all 
the descriptions and schedules in all policies; any 
changes in the title, use, occupation, location, pos- 
session, or exposures of said property since the is- 
suing of this policy; by whom and for what purpose 
any building herein described and the several parts 
thereof were occupied at the time of the fire.” 


Yours truly, 
ALLIANCE INSURANCE COMPANY. 
By Croxford & Young, 
Adjusters. 
YT /Js: 
“Registered.” 
Endorsed, Filed Sept. 5, 1922. 
W. D. McREYNOLDS, Clerk. 
By Theo. J. Turner, Deputy. 
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THEODORE ENDERS, 
Plaintiff, 
VS. 


BRITISH & FEDERAL FIRE UNDERWRIT- 
ERS OF THE NORWICH UNION FIRE 
INSURANCE SOCIETY, Ltd., a Corpora- 
tion. 


Defendant. 
No. 358. 
COMPLAINT. 
Plaintiff complains of the defendant and alleges: 
I, 


That the defendant is a foreign corporation and 
is engaged in the business of accepting risks for 
loss or damage by fire, and is carrying on what 
is commonly known as the Fire Insurance business, 
as is a Fire Insurance Company; that said com- 
pany is now, and at all times in this complaint men- 
tioned, has been doing and carrying on business in 
the State of Idaho. 


II. 

That the plaintiff at all times herein mentioned, 
as the vendee of an executory contract entered into 
by the plaintiff and the Natural Mineral Water 
Company, a corporation, for the purchase of Lot 
Five (5) and the North Half (N14) of Lot Four 
(4) in Block Thirty-eight (38) in the Village of 
Soda Springs, Caribou County, State of Idaho, to- 
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gether with the appurtenances thereon, had an in 
surable interest in a three-story frame building, 
and the contents thereof, erected and situate on the 
premises last described, and known as the Idanha 
Hotel at the time of its insurance and destruction 
by fire, as hereinafter mentioned. 


III. 

That on the 27th day of April, 1921, at Soda 
Springs, Idaho, in consideration of the payment by 
the plaintiff to the defendant of the premium of 
$226.00, the defendant, by its agent, duly author- 
ized thereto, executed and delivered to plaintiff its 
policy of insurance in writing insuring the plain- 
tiff for the term of one year from the 27th day 
of April, 1921, at noon, to the 27th day of April, 
1922, at noon, against all direct loss or damage 
by fire to an amount not exceeding $4,000.00, upon 
one three-story shingle roof, frame building occu- 
pied for hotel and apartment house purrposes, sit- 
uate on the East side of Dillon Street, betwee: 
Hooper and Railroad Streets, in Soda Springs, 
Idaho; and the furniture, fixtures, and furnishing 
material, silver ware, crockery, glass ware, sup- 
plies, provisions and fuel and all apparatus, or im- 
plements contained in said building, said building 
being insured in the amount of $3000.00 and the 
furniture, fixtures, and ete. in the amount of 
$1000.00, a copy of which policy is annexed here- 
to, marked Exhibit “A” and by this reference in- 
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corporated herein and made a part of this com- 
plaint and this paragraph, the same as if herein 
set out in full. 


IV. 

That no written application was made by plain- 
tiff herein to the defendant or its agents for the 
issuance of said insurance policy, but that the plain- 
tiff at the time of the oral negotiations between 
plaintiff and defendant’s agent for the insuring o” 
the property heretofore described, and before the 
issuance by defendant of its insurance policy, Ex- 
hibit “A’’, the plaintiff specifically advised and in- 
formed the agent of said defendant, one Wm. H. 
Jackson, Jr., he being the defendant’s agent who 
issued and delivered said policy, Exhibit “A” to 
plaintiff, that the Natural Mineral Water Company 
had been the original owners of said property and 
had sold the same to plaintiff and placed a deed 
thereto in escrow in the Soda Springs Bank with 
instructions to said bank that when the purchase 
price was paid in full that plaintiff should receive 
the deed, and plaintiff advised said agent that he 
desired a clause in said policy making it payable to 
the Natural Mineral Water Company as their in- 
terest might appear and that said agent advised 
this plaintiff that he understood about the Natural 
Mineral Water Company and that it was included 
in the Fred J. Kiesel Estate and that he would 
annex the clause in proper manner; that in issuing 
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said policy as is shown therein, the said agent by 
mistake, or inadventance, the exact reason being un- 
known to plaintiff, made the loss, if any, on the 
building, therein insured, payable to the Fred J. 
Kiesel Estate, mortgagee or trustee, as its interest 
might appear; “that the Fred J. Kiesel Estate was 
not the mortgagee or trustee of said property and 
did not at that time, nor has not at any time since 
the issuing of said policy had any interest what. 
ever in or to said insured property, and that the 
proceeds due under said policy are due and payable 
to plaintiff, who is the only party interested in the 
same.” 


V. 

That on the 7th day of June, 1921, said hotel or 
apartment house, together with all the furniture, 
fixtures and furnishing materials, silver, plate 
ware, china and glass ware, and cutlery, supplies, 
provisions and fuel, as described in said policy, and 
all utensils used in and about said business were 
totally destroyed by fire, the cause of which was 
and is unknown to plaintiff. 


VA. 
That plaintiff’s loss as a result of said total de- 
struction of the insured property heretofore de- 
scribed, was $25,000.00. 


Vil. 
That immediately after the destruction of said 
insured property by fire, and on the same day, the 
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plaintiff notified Wm. H. Jackson, Jr., the defend- 
ant’s agent of Pocatello, Idaho, of said total loss 
by fire; that thereafter and within forty-eight 
hours after June 7th, 1921, said Wm. H. Jackson, 
Jr., notified the defendant herein by telegram and 
by written notice of the loss and destruction of the 
insured property by fire; that in response to said 
notification given to defendant’s agent by this 
plaintiff, the defendant sent its agents and adjustors 
to the scene and place of said fire for the purpose 
of adjusting said loss; that said adjustors, agents 
and representatives of the defendant came to Soda 
Springs, Idaho, and investigated said loss and in- 
spected the premises where the insured property 
had stood; that by the sending of adjustors, agents 
and representatives to inspect and adjust said loss, 
the loss being a total loss, the defendant waived any 
further notice and proof of loss by the plaintiff and 
waived written proof of loss within sixty days as 
required by Exhibit ‘‘A’”’, annexed hereto. 


VIII. 

That the plaintiff had insured said building out- 
side and in addition to the policy herein referred 
to, in the amount of $12,000.00, that is to say, in a 
total amount including this policy of $16,000.00, be- 
ing $12,000.00, on ‘said building and $4,000.00 on 
the furniture and contents thereof. 


IX. 
That said building herein described was occu- 
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pied as a hotel and apartment house at the time 
of its destruction by fire, as heretofore alleged. 


X. 

That the loss of said premises was a total loss and 
that no disagreement has been had between plain- 
tiff and defendant as to the amount of the loss 
thereof and that no appraisal of the loss or the ap- 
pointment of parties to act as appraisers has been 
demanded by said defendant; and that no appraisal 
of said loss has been required or requested by de- 
fendant. 

XI. 

That the defendant has not paid the said loss nor 
any part thereof, demand having been made for 
payment. 

XII. 

That plaintiff has performed all of the conditions 
of said policy, Exhibit “A”, on his part to be per- 
formed. 


XIII. 

That one year has not elapsed since the total loss 

of said insured premises by fire. 
XIV. 

That this plaintiff is sometimes known as Thec 
Enders, and said insurance policy, Exhibit “A”, 
was issued to Theo Enders instead of Theodore En- 
ders, but that Theodore Enders and Theo Ender: 
are one and the same person. 
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WHEREFORE, plaintiff prays that he have and 
receive judgment of and from the defendant in the 
amount of $4,000.00, together with interest there- 
on at 7% perr annum from the 7th day of June, 
1921, and for all costs of suit herein expended and 
for such other and further relief as to the court 
may seem just and equitable. 

STANDROD & STANDROD, 
B. W. DAVIS, 
Attorneys for the Plaintiff, 
Residing at Pocatello, Idaho. 


(Duly verified. ) 


EXHIBIT “A” 
STANDARD FIRE INSURANCE POLICY 
Stock Company. 
Amount $4000.00 


Po, 54277 Rate 5.65 
Premium $ 226.00 


BRITISH & FEDERAL 


FIRE 
UNDERWRITERS 
Of the Norwich Union Fire Insurance Society, 
Limited. 
In consideration of the stipulations herein named 
Meeot...... Two hundred Twenty-six and no/100 


...Dollars. Premium, does insure Theo Enders. .. 
_ for the term of One year from the twenty-seventh 
day of April, 1921, at noon, to the twenty-seventh 
day of April, 1922, at noon, against all direct loss 
or damage by fire, except as hereinafter provided, 
to an amount not exceeding Four Thousand and 
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no/100 dollars, to the following described property 
while located and contained as described herein, and 
not elsewhere, to-wit: 


Standard Forms Bureau Form 291. 


HOTEL, APARTMENT, BOARDING AND 
LODGING HOUSE FORM. 


(Building and Furniture and Fixtures). 


*1. $8000.00 On the three-story shingle roof 
frame building, and its additions 
(if any) of like construction com- 
municating and in contact there- 
with, including foundations 
plumbing, electrical wiring and 
stationary heating and lighting 
apparatus and fixtures; also all 
permanent fixtures, awnings, wall 
and ceiling decorations and fres- 
coes, stationary scales and eleva- 
tors, belonging to and constituting 
a part of said building, only while 
occupied for Hotel and apartment 
purposes, situate No. 70-75 on the 
East side of Dillon Street, between 
Hooper and Railroad Streets, in 
Soda Springs, Idaho. 


*2, $1000.00 On hotel or apartment or boarding 
or lodging house furniture, fix- 
tures, and furnishing materials, 
useful and ornamental; musical in- 
struments; mirrors, pictures, 
paintings, engravings and _ their 
frames; silver and plated ware, 
crockery, glass ware and cutlery; 
supplies, provisions and fuel; 
laundry machinery and apparatus, 
electrical apparatus, appliances 
and devices; tool, implements and 
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utensils used in the business, and 
signs; and (PROVIDED the in- 
sured shall be hable by law for 
loss or damage thereto or shall 
have specifically assumed liability 
therefor) this insurance shall also 
cover the personal property of 
guests held in custody by the in- 
sured; all only while contained in 
the above described building and 
its additions (if any) of like con- 
struction communicating and in 
contact therewith. 


me, 9 Nil Oe 
*4. $ Nil 0 ae 


* No insurance attaches under any of the above 
items unless a certain amount is specified and in- 
serted in the blank immediately preceding the item. 

“Limitation on Amount Recoverable on One Ar- 
ticle.’ Claim for loss on any one picture, piece of 
statuary, curiosity, or work of art, shall not exceed 
Two Hundred and Fifty ($250) dollars, unless 
specifically insured. 

Loss or damage for which insured shall be lia- 
ble by law, or for which. insured shall have specifi- 
eally assumed liability, under item 2 above, shall 
be adjusted with and payable to the insured named 
in this policy. 

“Restriction in Case of Specific Insurance.” No 
article or piece of personal property separately in- 
sured for a specific amount under this, or any 
other policy, is covered by this policy except for 
such specific amount, if any, named herein; nor 
shall this company be liable for loss to property 
of others for which the insured is liable by law or 
Shall have specifically assumed liability, on which 
insurance is carried by or in the name of others 
than the insured named in this policy. 
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“Sidewalk Clause.” It is understood that prop- 
erty above described is also covered under its re- 
spective items, on sidewalks, platforms, and alley- 
ways pertaining to above described building, only 
whlie in daily transit to and from said building. 

Other insurance permitted. 

Loss, if any, on building only, subject, however, 
to all the terms and conditions of this policy, pay- 
able to assured and Fred J. Kiesel Estate, mortga- 
gee, 

The provisions printed on the back of this form 
are hereby referred to and made a part hereof. 

Attached to Policy No. 54277 of the British & 
Federal Fire Underwriters Insurance Co. Agency 
at Pocatello, Idaho. Dated April 27th, 1921. 

WM. H. JACKSON, Jr., Agent. 


FOR OTHER PROVISIONS SEE REVERSE 
SIDE OF THE RIDER. 


Provisions Referred to in and made part of this 
rider. (No. 291). 

“Permits”. Permission granted to make altera- 
tion or repairs to the above described building with- 
out limit of time, and to build additions, and if of 
like construction and communicating and in con- 
tact therewith, this policy shall cover on or in same 
under its respective items pertaining thereto; per- 
mission also granted to do such work in said build- 
ing as the nature of the occupancy may require; to 
work at any and all times; and, when not in viola- 
tion of law or ordinance, to generate illuminating 
gas or vapor, and to keep and use the necessary 
quantities of all articles, things and materials inci- 
dental to the business conducted therein and for 
the operation of said building, it being warranted 
by insured that no artificial light (other than in- 
candescent electric light) be permitted in the room 
when the reservoir of any machine or device using 
petroleum or any of its products of greater inflam- 
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mability than kerosene oil is being filled or drawn 
on. A breach of this warranty suspends this in- 
surance during such breach. But notwithstanding 
anything herein contained, the use, keeping, allow- 
ing, or storing on the within described premises of 
dynamite, fireworks, Greek fire, gunpowder in ex- 
cess of fifty pounds, nitro-glycerine or other ex- 
plosives is prohibited and shall wholly suspend this 
policy during the period such use, keeping, allow- 
ing or storing shall continue unless a specific per- 
mit therefor is attached to this policy. 

“Lightning Clause.” This policy shall cover any 
direct loss or damage by lightning (meaning there- 
by the commonly accepted use of the term “light- 
ning’ and in no case to include loss or damage by 
cyclone, tornado or windstorm) not exceeding the 
sum insured nor the interest of the insured in the 
property, and subject in all other respects to the 
terms and conditions of this policy; provided, how- 
ever, that if there shall be any other insurance on 
said property this company shall be liable only pro 
rata with such other insurance for any direct loss 
by lightning whether such other insurance be 
against direct loss by lightning or not. 

“Electrical Exemption Clause.” If dynamos, 
wiring, lamps, motors, switches or other electrical 
appliances or devices are insured by this policy, 
this insurance shall not cover any immediate loss 
or damage to dynamos, exciters, lamps, moiors, 
Switches or any other apparatus for generating, 
utilizing, testing, regulating or distributing elec- 
tricity, caused directly by electric currents therein 
whether artificial or natural. 


Standard Forms Bureau Form 371. 
MORTGAGEE CLAUSE WITH FULL 
CONTRIBUTION. 
(to be attached only to policies covering buildings. ) 
Loss or damage, if any, under this policy, on 
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buildings only, shall be payable to Fred J. Kiesel 
Estate, mortgagee (or Trustee) as interest may 
appear. Subject to all the terms and conditions 
hereinafter set forth in this rider, this insurance, as 
to the interest of the mortgagee (or trustee) only 
therein, shall not be invalidated by any act or neg- 
lect of the mortgagor or owner of the within de- 
scribed property, nor by any foreclosure or other 
proceedings or notice of sale relating to the prop- 
erty, nor by any change in the title or ownership of 
the property, nor by the occupation of the premises 
for purposes more hazardous than are permitted 
by this policy. 

Condition One.—In case the mortgagor or owner 
shall neglect to pay any premium due under this 
policy, the mortgagee (or trustee) shall, on demand, 
pay the same. 

Condition Two.—The mortgagee (or trustee) 
shall notify this company of any change of owner- 
ship or occupancy or increase of hazard which shall 
come to the knowledge of said mortgagee (or trus- 
tee) and unless permitted by this policy, it shall be 
noted thereon and the mortgagee, (or trustee) shall, 
on demand, pay the premium for such increased 
hazard for the term of the use thereof; otherwise 
this policy shall be null and void. 

Condition Three.—This company reserves the 
right to cancel this policy at any time as provided 
by its terms, but in such case this policy shall con- 
tinue in force for the benefit only of the mortgagee 
(or trustee) for ten days after notice to the mort- 
gagee (or trustee) of such cancellation, and shall 
then cease; and this company shall have the right, 
on like notice to cancel this agreement. 

Condition Four.—In case of any other insurance 
upon the within described property, this company 
shall not be liable under this policy for a greater 
proportion of any loss or damage sustained than 
the sum hereby insured bears to the whole amount 
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of insurance on said property issued to or held by 
any party or parties having an insurable interest 
therein, whether as owner, mortgagee or otherwise. 

Condition Five-—Whenever this company shall 
pay the mortgagee (or trustee) any sum for loss 
or damage under this policy, and shall claim that, 
as to the mortgagor or owner, no liability therefore 
existed, this company shall, to the extent of such 
payment, be thereupon legally subrogated to all the 
rights of the property to whom such payment shall 
be made, under all securities held as collateral to 
the mortgage debt, or may, at its option, pay to the 
mortgagee (or trustee) the whole principal due or 
to grow due on the mortgage, with interest and 
shall thereupon receive a full assignment and trans- 
fer of the mortgage and of all such other securities; 
but no subrogation shall impair the right of the 
mortgagee (or trustee) to recover the full amount 
of its claim. 

Attached to Policy No. 54277 of the British & 
Federal Fire Underwriters. Issued to Theo Enders. 
Agency at Pocatello, Idaho. Dated April 27th, 1921. 

WM. H. JACKSON, Jr., Agent. 


Standard Forms Bureau Form 199. 


ENDORSEMENT BLANK. 
Endorsement dated April 29th, 1921. Agency at 
Pocatello, Idaho. 
Attached to Policy No. 54277. 
Issued to Theo Enders 


Map Sheet... Block...No....Special Rate Page... 
fee... P...,.. 


Commencement of Policy/Expiration of Policy/ 


Amount insured/Old Rate/New Rate/Extra Pre- 
mium’ Return Premium. 


The coverage of this policy shall not include the 
cost of foundations or excavations, and these items 
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shall not be considered in estimating the value of 
said building for any purpose under this policy. 
WM. H. JACKSON, Jr., Agent. 


THIS POLICY IS MADE AND ACCEPTED 
subject to the foregoing stipulations and condi- 
tions, and to the following stipulations and condi- 
tions printed on back hereof, which are hereby 
specially referred to and made a part of this Policy, 
together with such other provisions, agreements, or 
conditions as may ke endorsed hereon or added 
hereto; and no officer, agent or other representative 
of this Society shall have power to waive any pro- 
vision or condition of this Policy except such 
as by the terms of this Policy may be the sub- 
ject of agreement endorsed hereon or added hereto; 
and as to such conditions, provisions, no officer, 
agent, or representative shall have such power or 
be deemed or held to have waived such provisions 
or conditions, unless such waiver, if any, shall be 
written upon or attached hereto, nor shall any privi- 
lege or permission affecting the insurance under 
this policy exist or be claimed by the insured unless 
so written or attached. 

Provisions Required by Law to Be Stated in This 
Policy—This Policy is in a Stock Corporation. 

IN WITNESS WHEREOF, this Society has exe- 
cuted and attested these presents; but this policy 
shall not be valid unless countersigned by the duly 
authorized Agent of the Society at Pocatello. 

BRITISH & FEDERAL FIRE UNDER- 
WRITERS of the Norwich Union Fire In- 
surance Society, Ltd. 

by their Attorney, 
J. L. Fuller, Manager of the Pacific Coast 
Department. 

Countersigned at Pocatello, Idaho, this 27th day 
of April, A. D. 1922. 

WM. H. JACKSON, Jr., Agent. 
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“This society shall not be liable beyond the actual 
eash value of the property at the time any loss or 
damage occurs,” and the loss or damage shall be 
ascertained or estimated according to such actual 
eash value, with property deduction for deprecia- 
tion, however caused, and shall in no event exceed 
what it would then cost the insured to repair or re- 
place the same with material of like kind and qual- 
ity; said ascertainment or estimate shall be made 
by the insured and this society, or, if they differ, 
then by appraisers, as hereinafter provided; and, 
the amount of loss or damage having been thus de- 
termined, the sum for which this society is liable 
pursuant to this policy shall be payable sixty days 
after due notice, ascertainment, estimate, and sat- 
isfactory proof of the loss have been received by this 
society in accordance with the terms of this policy. 
It shall be optional, however, with this society to 
take all, or any part, of the articles at such ascer- 
tained or appraised value, and also to repair, re- 
build, or replace the property lost or damaged with 
other of like kind and quality within a reasonable 
time on giving notice, within thirty days after the 
receipt of the proof herein required, of its inten- 
tion so to do; but there can be no abandonment to 
this society of the property described. 

This entire policy shall be void if the insured has 
concealed or misrepresented, in writing or other- 
wise, any material fact or circumstance concern- 
ing this insurance or the subject thereof; or if the 
interest of the insured in the property be not truly 
stated herein; or in case of any fraud or false 
swearing by the insured touching any matter re- 
lating to this insurance or the subject thereof 
whether before or after a loss. 


This entire policy, unless otherwise provided bv 
agreement indorsed hereon or added hereto, shall 
be void if the insured now has or shall hereafter 
make or procure any other contract of insurance, 
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whether valid or not, on property covered in whole 
or in part by this policy; or if the subject of in- 
surance be a manufacturing establishment and it 
be operated in whole or in part at night later than 
ten o’clock, or if it cease to be operated for more 
than ten consecutive days; or if the hazard he in- 
creased by any means within the control or knowl- 
edge of the insured; or if mechanics employed in 
building, altering or repairing the within de- 
scribed premises for more than fifteen days at any 
one time; or if the interest of the insured be other 
than unconditional and sole ownership; or if the 
subject of insurance be a building on ground not 
owned by the insured in fee-simple or if the subject 
of insurance be personal property and be or become 
incumbered by a chattel mortgage; or if, with the 
knowledge of the insured, foreclosure proceedings 
be commenced or notice given of sale of any prop- 
erty covered by this policy by virtue of any mort- 
gage or trust deed; or if any change, other than by 
the death of an insured, take place in the interest, 
title, or possession of the subject of insurance (ex- 
cept change of occupants without increase of haz- 
ard) whether by legal process of judgment or by 
voluntary act of the insured, or otherwise; or if 
this policy be assigned before a loss; or if illuminat- 
ing gas or vapor be generated in the described 
building (or adjacent thereto) for use therein; or 
if (any usage or custom or trade or manufacture 
to the contrary notwithstanding) there be kept, 
used, or allowed on the above described premises, 
benzine, benzole, dynamite, ether, fireworks, gaso- 
line, Greek fire, gunpowder exceeding twenty-five 
pounds in quantity, naphtha, nitro-glycerine or 
other explosives, phosphorus or petroleum or any 
of its products of greater inflammability than kero- 
sene oil of the United States standard (which last 
may be used for lights and kept for sale according 
to law but in quantities not exceeding five barrels, 


| 
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provided it be drawn and lamps filled by day light 
or at a distance not less than ten feet from artifi- 
cial light); or if a building herein described 
whether intended for occupancy by owner or ten- 
ant, be or become vacant or unoccupied and so re- 
main for ten days. 

This society shall not be liable for loss caused di- 
rectly or indirectly by invasion, insurrection, riot, 
civil war or commotion, or military or usurped 
power, or by order of any civil authority or by 
theft; or by neglect of the insured to use all reas- 
onable means to save and preserve the property at 
and after a fire or when the property is endan- 
gered by fire in the neighboring premises: or (un- 
less fire insured, and, in that event, for the dam- 
age by fire only) by explosion of any kind, or 
lightning; but liability for direct damages by light- 
ning may be assumed by specific agreement hereon. 

If a building or any part thereof fall, except as 
the result of fire, all insurance by this policy on 
such building or its contents shall immediately 
cease. 

This society shail not be liable for loss to ac- 
counts, bills, currency, deeds, evidences of debt, 
money, notes, or securities; nor, unless liability is 
specifically assumed hereon, for loss to awnings, 
bullion, casts, curiosities, drawings, dies, imple- 
ments, jewels, manuscripts, medals, models, pat- 
terns, pictures, scientific apparatus, signs, store or 
office furniture or fixtures, sculpture, tools, or 
property held on storage or for repairs; nor, be- 
yond the actual value destroyed by fire, for loss oc- 
casioned by ordinance or law regulating construc- 
tion or repair of buildings, or by interruption of 
business, manufacturing proceses, or otherwise; 
nor for any greater proportion of the value of plate 
glass, frescoes, and decorations than that which this 
policy shall bear to the whole insurance on the 
building described. 
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If an application, survey, plan or description of 
property be referred to in this policy, it shall be a 
part of this contract and a warranty by the insured. 

In any matter relating to this insurance no per- 
son, unless duly authorized in writing, shall be 
deemed the agent of this society. 

This policy may by a renewal be continued under 
the original stipulations, in consideration for pre- 
mium for the renewed term, provided that any in- 
crease of hazard must be made known to this so- 
sect at the time of renewal or this policy shall be 
void. 

This policy shall be cancelled at any time at the 
request of the insured; or by the society by giving 
five days’ notice of such cancellation. If this policy 
shall be cancelled as hereinbefore provided, or be- 
come void or cease, the premium having been ac- 
tually paid, the unearned portion shall be returned 
on surrender of this policy or last renewal, this so- 
ciety retaining the customary short rate; except 
that when this policy is cancelled by this society 
by giving notice it shall retain only the pro rata 
premium. 

If, with the consent of this society, an interest 
under this policy shall exist in favor of a mortga- 
gee or of any person or corporation having an in- 
terest in the subject of insurance other than the in- 
terest of the insured as described herein, the condi- 
tions hereinbefore contained shall apply in the man- 
ner expressed in such provisions and conditions of 
insurance relating to such interest as shall be writ- 
ten upon, attached, or appended hereto. 

If property covered by this policy is so endan- 
gered by fire as to require removal to a place of 
safety, and is so removed, that part of this policy 
in excess of its proportion of any loss and of the 
value of property remaining in the original loca- 
tion, shall, for the ensuing five days only, cover the 
property so removed in the new location; if re- 
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moved to more than one location, such excess of this 
policy shall cover therein for such five days in the 
proportion that the value in any one such new loca- 
tion bears to the value in all such new locations; 
but this society shall not, in any case of removal, 
whether to one or more locations, be liable beyond 
the proportion that the amount hereby insured snall 
bear to the total insurance on the whole property 
at the time of fire, whether the same cover in new 
location or not. 


If fire occur the insured shall immediately give 
notice of any loss thereby in writing to this so- 
ciety, protect the property from further damage, 
forthwith separate the damaged and undamaged 
personal property, put it in the best possible order, 
make a complete inventory of the same, stating the 
quantity and cost of each article and the amount 
claimed thereon; and, within sixty days after the 
fire, unless such time is extended in writing by this 
society, shall render a statement to this society, 
signed and sworn to by said insured, stating the 
knowledge and belief of the insured as to the time 
and origin of the fire, the interest of the insured 
and of all others in the property; the cash value 
of each item thereof and the amount of loss there- 
on; all incumbrances thereon; all other insurance, 
whether valid or not, covering any of said property; 
and a copy of all the descriptions and schedules in 
all policies; any changes in the title, use, occupa- 
tion, location, possession, or exposures of said prop- 
erty since the issuing of this policy; by whom and 
for what purpose any building herein described and 
the several parts thereof were occupied at the time 
of fire; and shall furnish, if required, verified plans 
and specifications of any building, fixtures, or ma- 
chinery destroyed or damaged; and shall also if re- 
quired, furnish a certificate of the magistrate or 
notary public (not interested in the claim as a 
creditor or otherwise, nor related to the insured) liv- 
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ing nearest the place of fire, stating that he has 
examined the circumstances and believes the in- 
sured has honestly sustained loss to the amount that 
such magistrate or notary public shall certify. 

The insured, as often as required, shall exhibit 
to any person designated by this society all that 
remains of any property herein descibed, and sub- 
mit to examinations under oath by any person 
named by this society, and subscribe the same; and, 
as often as required, shall produce for examination 
all books of account, bills, invoices and other vouch- 
ers, or certified copies thereof, if originals be lost, 
at such reasonable place as may be designated by 
this society or its representatives, and shall per- 
mit extracts and copies thereof to be made. 

In the event of disagreement as to the amount of 
loss the same shall as above provided, be ascertained 
by two competent and disinterested appraisers, the 
insured and this society each selecting one, and the 
two so chosen shall first select a competent and dis- 
interested umpire; the appraisors together shall 
then estimate and appraise the loss, stating sepa- 
rately sound value and damage, and, failing to 
agree, shall submit their differences to the umpire; 
and the award in writing of any two shall deter- 
mine the amount of such loss; the parties thereto 
shall pay the appraiser respectively selected by 
them and shall bear equally the expenses of the ap- 
praisal and umpire. 

This society shall not be held to have waived any 
provision or condition of this policy or any forfeit- 
ure thereof by any requirement, act, or proceeding 
on its part relating to the appraisal or to any exam- 
ination herein provided for; and the loss shall not 
become payable until sixty days after the notice, 
ascertainment, estimate, and satisfactory proof ot 
the loss herein required have been received by this 
society, including an award by appraisers when ap- 
praisal has been required. 


Theodore Enders TF 


This society shall not be liable under this policy 
for a greater proportion of any loss on the de- 
scribed property, or for loss by and expense of re- 
moval from premises endangered by fire, than the 
amount hereby insured shall bear to the whole in- 
surance, whether valid or not, or by solvent or in- 
solvent insurers, covering such property, and the 
extent of the application of the insurance under 
this policy or of the contribution to be made by this 
society in case of loss, may be provided for by agrec- 
ment or condition written hereon or attached or ap- 
pended hereto. Liability for re-insurance shall be 
as specifically agreed hereon. 

If this society shall claim that the fire was caused 
by the act or neglect of any person or corporation, 
private or municipal, this society shall, on payment 
of the loss, be subrogated to the extent of such pay- 
ment to all right of recovery by the insured for the 
loss resulting therefrom, and such right shall be as- 
signed to this society by the insured on receiving 
such payment. 


No suit or action on this policy, for the recovery 
of any claim, shall be sustainable in any court of 
law or equity until after full compliance by the in- 
sured with all the foregoing requirements, nor un- 
eee tmenced within twelve months next after 
the fire. 


Whenever in this policy the word “insured” oc- 
curs, it shall be held to include the legal represen- 
tative of the insured, and whenever the word “loss” 
occurs, it shall be deemed the equivalent of “loss 
or damage.” 


If this policy be made by a mutual or other com- 
pany, having special regulations, lawfully ap- 
plicable to its organization, membership, policies or 
contract of insurance, such regulations shall apply 
to and form a part of this policy as the same may 
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be written or printed upon, attached, or appended 
hereto. 


Endorsed, Filed May 22, 1922. 
W. D. McREYNOLDS, Clerk. 
By Theo. J. Turner, Deputy. 


(British & Federal Fire Underwriters Insur- 
ance Society, Defendant.) 
No. 358. 
AMENDMENT TO COMPLAINT. 
VII-A. 

On or about June 29, 1921, in the office of the 
defendant’s adjustors, Croxford & Young at Salt 
Lake City, Utah, one W. H. Sherman, agent of this 
plaintiff, had a conversation with the defendant’s 
adjustors, at which time he informed the said 
Young that the plaintiff had requested that he 
take up with said adjustors the matter of adjust- 
ing the loss occasioned by the fire aforesaid, and 
that at said time and place the said Young stated 
to the said W. H. Sherman that he, Young, had 
been to Soda Springs, Idaho, for the purpose of 
adjusting the loss by fire of the property coverd 
by the said policy and that he had found, in inspect- 
ing the premises, that there was a total loss of the 
property so covered, whereupon, the said W. H. 
Sherman, in behalf of said plaintiff, asked the said 
Young what it was necessary for him to do as he 
was anxious to supply any information or reports 
desired or necessary, and that at said time the said 
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Young told him there was nothing at that time that 
could be done and that there was nothing that he 
wanted from the said Sherman or the plaintiff at 
that time, but that he was looking after the ad- 
justment of the matter and would call upon the said 
Sherman and the plaintiff for such further infor- 
mation and reports as might be desired, and that 
the said Young thereafter did call upon said W. H. 
Sherman for certain information and reports, all 
of which were supplied as aforesaid. 


That on the 19th day of August, 1921, defendant 
requested the plaintiff to make a sworn statement 
setting for the knowledge and belief of the plain- 
tiff as to the time and origin of the fire, the interest 
of the plaintiff and all others in the property, the 
cash value of each item thereof, and the amount of 
loss thereon, all encumbrances thereon, all other in- 
surance, whether valid or not, covering any of said 
property, a copy of all description and security of 
all policies, any change in the title, use, occupation 
or exposures of said property since the issuance of 
the same, by whom and for what purpose the build- 
ing described in said policy of insurance, and the 
several parts thereof, were occupied at the time of 
the fire; that pursuant to said request this plain- 
tiff, at considerable time and expense to himself, 
furnished the defendant with such statement, which 
Was accepted and retained without objection by the 
defendant, and that for many months thereafter 
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the defendant, through its agents and adjustors, 
continued further negotiations looking to a settle- 
ment and adjustment of the loss caused by said fire, ° 
and during said time requested and obtained at ex- 
pense to the plaintiff, written information and doc- 
uments pertaining to plaintiff’s title to said prop- 
erty, and at no time indicated to plaintiff that pay- 
ment of the said policy would be refused on ac- 
count of failure to furnish written proof within a 
period of sixty days, as amentioned in said policy, 
and that the said defendants, by its acts and con- 
duct, as aforesaid, and by reason of the matters and 
things in this complaint alleged, has waived proof 
of loss as required in said policy and on account of 
its acts and conduct as aforesaid is estopped from 
setting up any defense on the grounds of failure 
to furnish proof as set forth in said policy. 


Endorsed, Filed Oct. 14, 1922. 
W. D. McREY NOLDS, Clerk. 


(Title of Court and Cause.) 


No. 358. 
ANSWER. 

Comes now the above named defendant and for 
its answer to the complaint of the plaintiff on file | 
herein, admits, denies and alleges as follows, to-wit: 

I. 
Admits the corporate character and business of 
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the defendant, and that the defendant has been do- 
ing business and carrying on business in the State 
of Idaho, as alleged in paragraph 1 of said com- 
plaint. 

II. 

Answering paragraph 2 of said complaint, de- 
fendant denies any information or belief as to 
whether at any time or at all the plaintiff was the 
vendee of an executory contract entered into by the 
plaintiff with the Natural Mineral Water Company, 
a corporation, for the purchase of Lot Five (5) and 
the North one-half (N14) of Lot Four (4) in Block 
Thirty-eight (38) or of any other lot or lots what- 
ever in the Village of Soda Springs, Caribou Coun- 
ty, State of Idaho, together with the appurtenances 
thereon or otherwise, or in any manner or at all; or 
whether the plaintiff at any time in any manner 
or at all had an insurable interest in a three (3) 
story frame building or the contents thereof, erected 
or situate on the said premises, last described, which 
said building was known as the “Idanha Hotel” at 
the time of its insurance or at the time of its de- 
struction by fire as set forth in said complaint, or 
at any other time, or in any manner whatever or at 
all; and therefore, for the reason that the said de- 
fendant has no information or belief upon the said 
subject sufficient to enable it to answer said allega- 
tion of the complaint as above set forth, it so states 
in this manner, as above set forth, and denies the 
same on that ground. 
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IIT. 

Answering paragraph 3 of said complaint this 
answering defendant admits that on the 27th day 
of April, 1921, in consideration of the payment by 
the plaintiff to the defendant of the sum of Two 
Hundred Twenty-six ($226.00) dollars, the de- 
fendant delivered to the plaintiff its policy of in- 
surance, a copy of which is attached to plaintiffs 
complaint marked “Exhibit A” and thereof made 
a part; which said policy of insurance was execut- 
ed and attested by the defendant corporation by 
their Attorney, J. L. Fuller, Manager of the Pa- 
cific Coast Department, and it was expressly pro- 
vided that the policy “‘shall not be valid unless coun- 
tersigned by the duly authorized Agent of the So- 
ciety at Pocatello.”; that said policy was counter- 
signed at Pocatello, Idaho, on the 27th day of April, 
A. D. 1921, by Wm. A. Jackson, Jr., Agent; that 
by the terms of said policy of insurance the defend- 
ant insured the plaintiff for the term of one (1) 
year from the 27th day of April, 1921, at noon, un- 
til the 27th day of April, 1922, at noon, against 
all direct loss or damage by fire to an amount not 
to exceed Four Thousand ($4,000) dollars upon the 
property described in the said policy as follows, 
to-wit: 

“*1 $8000.00 On the three-story shingle roof 
frame building, and its additions 


(if any) of like construction com- 
municating and in contact there- 
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with, including foundations, 
plumbing, electrical wiring and 
stationary heating and lighting 
apparatus and fixtures; also all 
permanent fixtures, awnings, 
wall and ceiling decorations and 
frescoes, stationary scales and 
elevators, belonging to and con- 
stituting a part of said building, 
only while occupied for hotel and 
apartment purposes, situate No. 
70-75 on the East side of Dillon 
Street, between Hooper and Rail- 
road Streets, in Soda Springs, 
Idaho. 


*2. $1000.00 On hotel or apartment or board- 
ing or lodging house furniture, 
fixtures, and furnishing mate- 
rials, useful and ornamental; mu- 
sical instruments; mirrors, pic- 
tures, paintings, engravings and 
their frames; silver and plated 
ware, crockery, glassware and 
cutlery; supplies, provisions and 
fuel; laundry machinery and ap- 
paratus, electrical apparatus, ap- 
plianees and devices; tool, imple- 
ments and utensils used in the 
business, and signs and (PRO- 
VIDED the insured shall be lia- 
ble by law for loss or damage 
thereto or shall have specifically 
assured liability therefor) this 
insurance shall also cover the 
personal property of guests held 
in custody by the insured; all 
only while contained in the above 
described building and its addi- 
tions (if any) of like construc- 
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tion communicating and in con- 
tact therewith.” 


As set forth in the said policy of insurance upon 
the terms and conditions therein specified and not 
otherwise. 


Admits that “Exhibit A” attached to the plain- 
tiff’s complaint is a correct copy of the policy of 
insurance. 


Denies, except as hereinbefore specifically ad- 
mitted, that the defendant by its Agent duly au- 
thorized thereto, executed or delivered to plaintiff 
its policy of insurance in writing insuring the 
plaintiff for the term of one (1) year from the 
27th day of April, 1921, at noon, to the 27th day of 
April, 1922, at noon, against all direct loss or dam- 
age by fire to an amount not to exceed Four Thou- 
sand ($4,000.00) dollars upon a three-story, shin- 
gled roof frame building, occupied for hotel and 
apartment house purposes, situate on the East side 
of Dillon Street, between Hooper and Railroad 
Streets, in Soda Springs, Idaho; and the furniture, 
fixtures, and furnishing materials, silverware, 
crockery, glassware, supplies, provisions and fuel 
and all apparatus, or implements contained in said 
building;.said building being insured in the amount 
of Three Thousand ($3,000.00) dollars, and the fur- 
nishings and fixtures and etc., in the amount of One 
Thousand ($1,000.00) dollars. 
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Denies that the said policy of insurance was exe- 
cuted by the defendant at Soda Springs, Idaho. 


IV. 

As to the allegations of paragraph 4 of said com- 
plaint, admits that no written application was made 
by the plaintiff to the defendant or its Agent, for 
the issuance of said insurance policy. 


Denies that the plaintiff at the time of the oral 
negotiations between plaintiff and defendant’s 
agent for the insuring of the property described, or 
at any other time, or before the issuance by de- 
fendant of insurance policy “Exhibit A” or at any 
other time specifically or otherwise advised or in- 
formed the agent of said defendant, to-wit: Wil- 
liam H. ackson, Jr., that the Natural Mineral Water 
Company had been the original owner of said prop- 
erty or that said Natural Mineral Water Company 
had sold the same to plaintiff, or that said Natural 
Mineral Water Company had placed a deed thereto in 
escrow in Soda Springs Bank, or that said deed 
or any deed had been placed in Soda Springs Bank 
with instructions to said bank that when the pur- 
chase price was paid in full that plaintiff should 
receive the deed. 


Denies that plaintiff advised said agent that he 
desired a clause in said policy making it payable 
to the Natural Mineral Water Company as thei: 
interest might appear. 
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Denies that said Agent advised this plaintiff 
that he understood about the Natural Mineral 
Water Company or that it was included in the 
Fred J. Kiesel Estate, or that he would annex the 
clause in proper manner. 


Denies that William H. Jackson, Jr., by whom 
said policy of insurance was countersigned, being 
policy attached to plaintiff’s complaint and marked 
“Exhibit A” ever at any time or in any manner or 
at all, received any information whatever from said 
plaintiff that the Natural Mineral Water Company 
was the owner of the property or that there was 
any agreement whatever on the part of said Wil- 
liam H. Jackson, Jr., agent as aforesaid, or other- 
wise, to insert in said policy any clause whatever, 
otherwise than appears in said policy, marked “Ex- 
hibit A’’. 

Denies that in issuing said policy, said agent by 
mistake or inadvertance made the loss, if any, on 
the building therein insured, payable to the Fred 
J. Kiesel Estate, mortgagee or trustee as its in- 
terest might appear, or that there was any mistake 
or inadvertance whatever in making said loss on 
the building payable to the Fred J. Kiesel Estate, 
mortgagee or trustee; and this defendant avers 
that it has no information or belief upon the sub- 
ject sufficient to enable it to answer the following 
allegation of the complaint, to-wit: 
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“that the Fred J. Kiesel Estate was not the 
mortgagee or trustee of said property and did 
not at that time, nor has not at any time since 
the issuing of said policy had any interest 
whatever in or to said insured property, and 
that the proceeds due under said policy are due 
and payable to plaintiff, who is the only party 
interested in the same.” 

And, therefore, defendant denies said  allega- 
tion upon that ground. 
we 
As to the allegations of paragraph 5 of said com- 
plaint, admits that on the 7th day of June, 1921, 
said hotel and apartment house, together with a 
portion of the furniture, fixtures, and furnishing 
material, silver, plat ware, china and glassware, 
and cutlery, supplies, provisions and fuel and cer- 
tain utensils used in and about said business were 
partially destroyed by fire, but denies that the loss 
was total or that the cause of said fire was, or is 
unknown to the plaintiff. 
VA 
Answering paragraph 6 of said complaint, this 
defendant denies that plaintiff’s loss as a result of 
said partial destruction of the insured property de- 
scribed, was Twenty-five Thousand ($25,000.00) 
dollars, or any other or greater sum than Twenty- 
five Hundred ($2500) dollars. 
VIL. 
Answering the allegations of paragraph 7, this 
defendant denies that immediately after the de- 
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struction of said insured property by fire, or at any 
other time whatever, or on the same date, the plain- 
tiff notified William H. Jackson, Jr., alleged to 
have been at that time, the defendant’s agent, of 
Pocatello, Idaho, of said loss by fire, or that there- 
after, or within forty-eight (48) hours after June 
7th, 1921, or at any other time, said William H. 
Jackson, Jr., notified the defendant herein, either 
by telegram or by written notice of the loss or de- 
struction of the insured property; that in response 
to said notification given to defendant’s agent by 
plaintiff, defendant sent its agent or adjustors to 
the scene, or the place of the said fire for the pur- 
pose of adjusting said loss, in any manner what- 
ever, or at all. 


Admits that certain representatives of the de- 
fendant went to Soda Springs, Idaho, and made 
some investigation into the loss and inspected the 
premises whereon the said property had stood, pur- 
suant to, and in accordance with the terms and 
conditions of the policy of insurance, as follows, to- 
wit: 

“This society shall not be held to have 
waived any provision or condition of this pol- 
icy or any forfeiture thereof by any require- 
ment, act, or proceeding on its part relating 
to the appraisal or to any examination herem 
provided for; and the loss shall not become 
payable until sixty days after the notice, as- 


certainment, estimate, and satisfactory proot 
of the loss herein required have been received 
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by this society, including an award by apprais- 
ers when appraisal has been required.” 


Denies that said defendant, by sending any of 
its representatives or adjustors or agents to in- 
spect said loss, waived any other or further notice 
or proof of loss by the plaintiff, or waived written 
proof of loss within sixty days as required by “Ex- 
hibit A” attached to plaintiff’s complaint and 
thereof made a part. 


Denies that the defendant at any time or in any 
manner whatever, sent any adjustor or agent or 
representative to adjust said loss or that the loss 
Was a total loss; and in this connection this de- 
fendant avers the fact to be: 


That on the 19th day of August, 1921, the de- 
fendant notified the plaintiff that in the event he 
made claim under said policy, sued on in this ac- 
tion, for loss to the property insured under said 
policy, alleged to have been caused by fire of June 
7th, 1921, that he was requested to comply with all 
of the terms and conditions of said insurance con- 
fract and his attention was particularly called to 
that portion of the same, recited in lines 70 to 76 
inclusive, which was quoted in said notification and 
which said notification was sent by registered mail 
and duly received by said plaintiff, a copy of which 
iS hereto attached and marked “Exhibit I”, hereby 
referred to and hereof made a part; that there never 
Was at any time or in any manner any waiver by 


90 Alliance Insurance Co., et al., vs. 


the defendant of the terms and conditions of said 
policy of insurance. 


VII. 
As to the allegations of paragraph 8 of said 
complaint, this defendant admits that the plain- 
tiff had: 


“Insured said building outside and in addition 
to the policy herein referred to, in the amount 
of $12,000.00, that is to say, in a total amount 
including this policy of $16,000.00, being $12,- 
000.00, on said building and $4,000.00 on the 
furniture and contents thereof.” 


IX. 
As to the allegations of paragraph 9 of said com- 


plaint, this defendant has no information or belief 
upon the subject sufficient to enable it to answer 
the following allegation: 
“That said building herein described was 
occupied as a hotel and apartment house at 


the time of its destruction by fire, as hereto- 
fore alleged.” 


And, therefore, it denies the same on that ground. 


X. 

As to the allegations of paragraph 10 of said com- 
plaint, denies that the loss of said premises was @ 
total loss or that no disagreement has been had be- 
tween plaintiff and defendant as to the amount of 
the loss. 
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Admits that no appraisal of the loss or the ap- 
pointment of parties to act as appraisers has been 
demanded by said defendant. 


Admits that no appraisal of said loss has been 
required or requested by the defendant. 


XI. 

Answering the allegations of paragraph 11 of 
said complaint, this defendant admits that defend- 
ant has not paid said loss or any part thereof. 

Denies that demand has been made for payment. 


SRY: 

Answering the allegations of paragraph 12, this 
defendant denies that the plaintiff has performed 
all of the conditions of said policy “Exhibit A” on 
his part to be performed; and in this connectior. 
this defendant avers the fact to be: 


That the plaintiff did not immediately after the 
fire give notice of any loss thereby in writing, to 
this defendant; did not protect the property from 
further damage; did not forthwith separate the 
damaged and undamaged personal property; did 
not put the same in the best possible order; did not 
make a complete inventory of the same stating the 
quantity and cost of each article and the amount 
claimed thereon; did not, within sixty days after 
the fire, render a statement to the defendant 
signed and sworn to by him stating the knowledge 
and belief of the plaintiff as to the time and origin 
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of the fire, the interest of the insured and all other 
persons in the property; the cash value of each 
item thereof and the amount of loss thereon; all 
incumbrances thereon; all other insurance whether 
valid or not covering any of the said property and 
a copy of all of the descriptions, and schedules in 
all other policies, or any changes in the title, use, 
occupation, location, possession, or exposures of 
said property since the issuing of said policy of in- 
surance; by whom and for what purpose the build- 
ing described in said policy, and the several parts 
thereof, were occupied at the time of the fire; and 
in each and all of these respects he failed to com- 
ply with the terms and conditions of the policy on 
his part to be done and performed. 
XIII. 

Answering paragraph 138 this defendant admits 
that one year has not elapsed since the loss of said 
insured premises by fire, but, denies that the loss 
was total. 

XIV. 

Answering paragraph 14 of said complaint, this 
defendant has no information or belief upon the 
subject sufficient to enable it to answer the follow- 
ing allegation: 

“That this plaintiff is sometimes known as 
Theo Enders, and said insurance policy, “Ex- 
hibit A”, was issued to Theo Enders instead of 
Theodore Enders, but that Theodore Enders 


and Theo Enders are one and the same per- 
son.” 
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And, therefore, denies the same on that ground. 


FURTHER ANSWERING SAID COMPLAINT 
AND FOR A FIRST AFFIRMATIVE DEFENSE, 
this answering defendant avers: 


I, 

That under the contract of insurance referred to 
in the plaintiff’s complaint, and marked “Exhibit 
A” and thereof made a part, it was, among other 
things, provided: 


“This policy is made and accepted subject to 
the foregoing stipulations and conditions, and 
to the following stipulations and conditions 
printed on back hereon, which are hereby spe- 
cially referred to and made a part of this pol- 
icy, together with such other provisions, agree- 
ments, or conditions as may be endorsed here- 
on or added hereto or added hereto; conditions, 
provisions and agreements not in conflict with 
law or contrary to public policy, contained on 
the first page hereof and those hereafter placed 
hereon, and to the conditions placed upon page 
two hereof, all of which said conditions, pro- 
Visions and agreements are hereby specially 
referred to and made a part of this policy; and 
no officer, agent or other representative of this 
company shall have power to waive any pro- 
vision or condition agreement of this policy 
except such as by the terms of this policy may 
be the subject of agreement endorsed hereon 
or added hereto; and as to such conditions, pro- 
visions and agreements, no officer, agent or 
representative shall have such power or be 
deemed or held to have waived such conditions, 
provisions and agreements, unless such waiver, 
if any, shall be written upon or attached here- 
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to, nor shall any privilege or permission af- 
fecting the insurance under this policy exist or 
be claimed by the insured unless so written 
or attached.” 


Also: 


“This entire policy shall be void if the in- 
sured has concealed or misrepresented, in writ- 
ing or otherwise, any material fact or circum- 
stance concerning this insurance or the sub- 
subject thereof; or if the interest of the in- 
sured in the property be not truly stated here- 
in; or in case of any fraud or false swear- 
ing by the insured touching any matter relat- 
ing to this insurance or the subject thereof 
whether before or after a loss.” 


That the plaintiff, on the 27th day of April, 1921, 
at the time of the issuance of said policy of insur- 
ance was not the owner of said real property de- 
scribed in said policy of insurance, nor did he have 
any insurable interest therein; nor was the said 
plaintiff, at the time of the fire, when the said 
property is alleged to have been destroyed, to-wit: 
On the 7th day of June, 1921, the owner of said 
property nor did he have any insurable interest 
therein; but the said real property stood in the 
name and was owned by the Natural Mineral 
Water Company, and the said Natural Mineral 
Water Company at said time was the owner of said 
property and the said plaintiff did not, at either 
of said times, have any right, title or interest there- 
in or thereto. 
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I 

That said plaintiff at the time when the policy 
of insurance was issued, obtained and procured to 
be attached to said policy of insurance, the mort- 
gagee clause set forth in said policy of insurance 
attached to plaintiff’s complaint, in favor of the 
Fred J. Kiesel Estate, mortgagee, as its interests 
might appear, and had inserted in said policy the 
provision that the loss, if any, on building only, sub- 
ject, however, to ali of the terms and conditions of 
said policy, payable to assured and Fred J. Kiesel 
Estate, mortgagee. 


That later and on the 20th day of September, 
1921, and after the said fire, the said plaintiff set 
forth and specified in a statement made by him to 
this defendant that the said Kiesel estate has and 
holds an interest in said property as security in the 
sum of about Fifty-four Hundred ($5400) dollars, 
and that there were and are no other incumbrances 
thereon. 


That the said plaintiff in the complaint filed in 
this action, in paragraph 4 of said complaint, sets 
forth and specifies that the said Fred J. Kiesel Es- 
tate was not the mortgagee or trustee of said prop- 
erty, and did not at that time nor has it at any 
time since the issuing of said policy, have any in- 
terest whatever, in or to said property; that by rea- 
son of the allegations of the said complaint there 
was and is a material misrepresentation in writing 


06 Alliance Insurance Co., et al., vs. 


as to a material fact and circumstance concerning 
this insurance and the subject thereof, and of the 
interest of the assured, in the property, and under 
the terms of the policy above quoted, the said policy 
is void and the plaintiff has no right to recover 
thereon. 


FURTHER ANSWERING SAID COMPLAINT 
AND AS A SECOND AFFIRMATIVE DE- 
FENSE, this defendant avers: 


iL. 

That under and by virtue of the contract of in- 
surance referred to in plaintiff’s complaint marked 
“Exhibit A” and made a part thereof, it was, among 
other things, provided as follows, to-wit: 


“If fire occur the insured shall immediately 
give notice of any loss thereby in writing to 
this society, protect the property from further 
damage, forthwith separate the damaged and 
undamaged personal property, put it in the 
best possible order, make a complete inventory 
of the same, stating the quantity and cost of 
each article and the amount claimed thereon; 
and, within sixty days after the fire, unless 
such time is extended in writing by this so- 
ciety, shall render a statement to this society, 
signed and sworn to by said insured, stating 
the knowledge and belief of the insured as to 
the time and origin of the fire, the interest of 
the insured and of all others in the property; 
the cash value of each item thereof and the 
amount of loss thereon; all incumbrances 
thereon; all other insurance, whether valid or 
not, covering any of said property; and a copy 
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of all the descriptions and schedules in all poli- 
cies; any changes in the title, use, occupation, 
location, possession, or exposures of said prop- 
eray, since the issuing of this policy; by whom 
and for what purpose any building herein de- 
scribed and the several parts thereof were oc- 
cupied at the time of fire; * * ” 


Also: 


“No suit or action on this policy, for the re- 
covery of any claim, shall be sustainable in 
any court of law or equity until after full com- 
pliance by the insured with all the foregoing 
requirements, nor unless commenced within 
twelve months next after the fire.” 


That the said plaintiff did not immediately after 
the fire, on the 7th day of June, 1921, or at any 
other time give notice in writing to the defendant 
nor did he protect the property from further dam- 
age or forthwith separate the damaged from the 
undamaged property or put it in the best possible 
order; or make a complete inventory of same stat- 
ing the quantity and cost of each article and the 
amount claimed thereon; nor did he, within sixty 
days after said fire, to-wit: within sixty days after 
June 7th, 1921, render a statement to said defend- 
ant signed and sworn to by said plaintiff stating 
the knowledge and belief of the plaintiff as to the 
time and origin of the fire, the interest of the plain- 
tiff and of all others in the property; the cash 
value of each item thereof and the amount of loss 
thereon; all incumbrances thereon, all other insur- 
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ance whether valid or not, covering any of said 
property; a copy of all description and schedules 
of all policies; any change in the title, use, occu- 
pation or exposure of said property since the issu- 
ing of said policy; by whom and for what purpose 
the building described in said policy of insurance, 
and the several parts thereof, were occupied at the 
time of the fire; nor did he furnish any of said 
items in any manner whatever or at all, or comply 
with any of the requirements of said clause and con- 
dition of said policy; nor was the same at any time 
extended in writing or otherwise by the defendant 
and by reason thereof, and the failure and neg- 
lect on the part of the plaintiff to comply with 
and perform the conditions of said policy as 
above set forth, said plaintiff was precluded 
from maintaining or sustaining in any court of 
equity this suit or any suit. 


Further answering said complaint and by way 
of THIRD AFFIRMATIVE DEFENSE, this an- 
swering defendant avers: 


I, 

That under and by virtue of the contract of in- 
surance referred to in plaintiff’s complaint, marked 
“Exhibit A” and thereof made a part, it was among 
other things provided: 

“This entire policy, unless otherwise pro- 


vided by agreement endorsed hereon or added 
hereto, shall be void * * * * if the interest of 
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the insured be other than unconditional and 
sole ownership ;” 


That the ownership of the said plaintiff was not 
at the time of the issuance of the said policy, or at 
the time of the fire, sole or unconditional, but the 
said title to said real property described in the said 
policy of insurance was at all of said times in the 
Natural Mineral Water Company; and there was 
no agreement endorsed on said policy or added 
thereto relative to said ownership; and by reason 
thereof the said policy was and is void, and the 
plaintiff has no cause of action against this de- 
fendant. 


Further answering said complaint and for a 
FOURTH AFFIRMATIVE DEFENSE, this de- 
fendant alleges: 


I 
That under and by virtue of said insurance con- 
tract referred to in plaintiff’s complaint and 
marked “Exhibit A” and thereof made a part, it 
was, among other things, provided: 


“This society shall not be liable beyond the 
actual cash value of the property at the time 
any loss or damage occur's, and the loss or dam- 
age shall be ascertained or estimated accord- 
ing to such actual cash value, with property 
deduction for depreciation, however caused, 
and shall in no event exceed what it would 
then cost the insured to repair or replace the 
same with material of like kind and quality; 
said ascertainment or estimate shall be made 
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by the insured and this society, or, if they dif- 
fer, then by appraisers, as hereinafter pro- 
vided; and, the amount of loss or damage hav- 
ing been thus determined, the sum for which 
this society is liable pursuant to this policy 
shall be payable sixty days after due notice, 
ascertainment, estimate, and satisfactory proof 
of loss have been received by this society in 
accordance with the terms of this policy. It 
shall be optional, however, with this society to 
take all, or any part, of the articles at such as- 
certainment or appraised value, and also to re- 
pair, rebuild, or replace the property lost or 
damaged with other of like kind and quality 
within a reasonable time on giving notice, 
within thirty days after the receipt of the 
proof herein required, of its intention so to 
do; but there can be no abandonment to this 
society of the property described.” 


II. 
That there was no ascertainment whatever of 


the actual cash value of the property at the time 
the loss occurred, nor was the same estimated in 
any manner whatever or attempted to be estimated; 
nor was there any appraisement of the same, nor 
any effort on the part of the plaintiff to have de- 
termined in any manner the actual loss, if any, 
sustained by the said fire; nor was the sum for 
which the defendant might or could be liable under 
the terms of the policy determined at any time 
whatever prior to the bringing of this suit either 
sixty days thereto or any other time, nor has there 
been any determination or estimate of the amount 
or value of the property alleged to have been de- 
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stroyed by fire prior to or at the time of the com- 
mencement of this suit. 


Wherefore, and by reason of the said provisions 
of the policy above set forth and the failure and 
neglect of the plaintiff to conform to the terms 
thereof no cause of action exists in favor of the 
plaintiff and against the defendant at the time of 
the commencement of this suit or any subsequent 
time. 


WHEREFORE, defendant having fully an- 
swered, prays to be dismissed with its costs in its 
behalf sustained. 


WHITE & BENTLEY, 
Pocatello, Idaho, 


_ Attorneys for Defendant. 
GEORGE F. SHELTON, 


Butte, Montana, 
of Counsel for Defendant. 
(Duly verified. ) 


“EMEOBIT 1’, 
Croxford & Young 
Adjusters of Fire Losses, 
302-3 Ness Building. 


Salt Lake City, Utah, August 19th, 1921. 


Mr. Theo. Enders, 
Soda Springs, Idaho. 
Dear Sir: 


In the event you make claim under Policy No. 
04277 of the British & Federal Fire Underwriters 
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of Norwich, England for loss to the property in- 
sured under said policy, alleged to have been caused 
by fire of June 7th, 1921, you are hereby respect- 
fully requested to comply with all the terms and 
conditions of said policy contract, and your especial 
attention is called to that portion of same recited in 
lines 70 to 76 inclusive, reading as follows, to-wit: 


“Within sixty days after the fire, unless such 
time is extended in writing by this company, shall 
render a statement to this company, signed and 
sworn to by said insured, stating the knowledge 
and belief of the insured as to the time and origin 
of the fire; the interest of the insured and all other's 
in the property; the cash value of each item there- 
of and the amount of loss thereon; all inecumbrances 
thereon; all other insurance, whether valid or not, 
covering any ot said property; and a copy of all the 
descriptions and schedules in all policies; any 
changes in the title, use, occupation, location, pos- 
session, or exposures of said property since the is- 
suing of this policy; by whom and for what pur- 
pose any building herein described and the several 
parts thereof were occupied at the time of the fire.” 


Yours truly, 


BRITISH & FEDERAL FIRE UNDER- 
WRITERS, 
By Croxford & Young, 
Adjusters. 
Y/JHB 
“Registered” 
Endorsed, Filed Sept. 5, 1922. 
W. D. McREYNOLDS, Clerk. 
By Theo. J. Turner, Deputy. 
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(Removed to U.S. District Court, District of Idaho) 
THEODORE ENDERS, 
Plaintiff, 
VS. 


COMMERCIAL UNION ASSURANCE CO., 
Ltd., a Corporation, 


Defendant. 
No. 359. 
COMPLAINT. 
Plaintiff complains of the defendant and alleges: 
I. 


That the defendant is a corporation organized 
and existing under and by virtue of the laws of 
England; with its principal place of business at 
London, England; that said corporation is engaged 
in the business of accepting risks for loss or dam- 
age by fire, and is engaged in what is commonly 
known as the fire insurance business and is a fire 
Insurance company; that said defendant has com- 
plied with the laws of the State of Idaho with ref- 
erence to foreign corporations doing business in 
Said state and is now, and at all times in this com- 
plaint mentioned has been doing business in th 
State of Idaho. 


II. , 

That the plaintiff at all times herein mentioned, 
as the vendee of an executory contract entered into 
by the plaintiff and the Natural Mineral Water 
Company, a corporation, for the purchase of Lot 
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Five (5) and the North Half (N14) of Lot Four 
(4) in Block Thirty-eight (38) in the Village of 
Soda Springs, Caribou County, State of Idaho, to- 
gether with the appurtenances thereon, had an in- 
surable interest in a three-story, frame building, 
and the contents thereof, erected and situate on the 
premises last described, and known as the Idanha 
Hotel at the time of its insurance and destruction 
by fire, as hereinafter mentioned. 


III. 


That on the 27th day of April, 1921, at Soda 
Springs, Idaho, in consideration of the payment by 
the plaintiff to the defendant, of the premium of 
$226.00, the defendant, by its agent, duly author- 
ized thereto, executed and delivered to plaintiff its 
policy of insurance in writing insuring the plain- 
tiff for the term of one year from the 27th day of 
April, 1921, at noon, to the 27th day of April, 1922, 
at noon, against all direct loss or damage by fire 
to an amount not exceeding $4000.00, upon one 
three-story, shingle roof, frame building occupied 
for hotel and apartment purposes, situate on the 
East side of Dillon Street, between Hooper and 
Railroad Streets, in Soda Springs, Idaho; and the 
furniture, fixtures and furnishing material, sil- 
verware, crockery, glassware, supplies, provisions 
and fuel and all apparatus or implements contained 
in said building, said building being insured in the 
amount of $3000.00 and the furniture, fixtures, 
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and ete., in the amount of $1000.00, a copy of 
which policy is annexed hereto, marked Exhibit 
“A”, and by this reference incorporated herein and 
made a part of this complaint and this paragraph, 
the same as if herein set out in full. 


IV. 

That no written application was made by plain- 
tifff herein to the defendant or its agents for the 
issuance of said insurance policy, but that the plain- 
tiff at the time of the oral negotiations between 
plaintiff and defendant’s agent for the insuring of 
the property heretofore described and before the 
issuance by defendant of its insurance policy, Ex- 
hibit “A’”’, the plaintiff specifically advised and in- 
formed the agent of said defendant, one Wm. H. 
Jackson, Jr., he being the defendant’s agent who 
issued and delivered said policy, Exhibit “A” to 
plaintiff, that the Natural Mineral Water Com- 
pany had been the original owners of said property 
and had sold the same to plaintiff and placed a deed 
thereto in escrow in the Soda Springs Bank with 
instructions to said bank that when the purchase 
price was paid in full that plaintiff should receive 
the deed, and plaintiff advised said agent that he 
desired a clause in. said policy making it payable 
to the Natural Mineral Water Company as their 
interest might appear, and that said agent advised 
this plaintiff that he understood about the Natural 
Mineral Water Company and that it was included 


106 Alliance Insurance Co., et al., vs. 


in the Fred J. Kiesel estate and that he would an- 
nex the clause in proper manner; that in issuing 
said policy, as is shown therein, the said agent by 
mistake, or inadvertance, the exact reason being 
unknown to plaintiff, made the loss, if any, on the 
said building, therein insured, payable to the Fred J. 
Kiesel Estate, mortgagee or Trustee, as its inter- 
est might appear; that the Fred J. Kiesel Estate 
was not the mortgagee or Trustee of said property 
and did not at that time, nor has not at any time 
since the issuing of said policy, had any interest 
whatever in or to said insured property, and that 
the proceeds due under said policy are due and pay- 
able to plaintiff, who is the only party interest in 
the same. 


V. 

That on the 7th day of June, 1921, said hotel or 
apartment house, together with all of the furniture, 
fixtures, and furnishing materials, silver, plate 
ware, china and glassware, and cutlery, supplies, 
provisions and fuel, as described in said policy, and 
all utensils used in and about said business were 
totally destroyed by fire, the cause of which was 
and is unknown to plaintiff. 


VI. 
That plaintiff’s loss as a result of said total de- 
struction of the insured property heretofore de- 
scribed, was $25,000.00. 
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VII. 

That immediately after the destruction of said 
insured property by fire, and on the same day, the 
plaintiff notified Wm. H. Jackson, Jr., the defend- 
ant’s agent, of Pocatello, Idaho, of said total loss 
by fire; that thereafter and within forty-eight 
hours after June 7th, 1921, said Wm. H. Jackson, 
Jr., notified the defendant herein by telegram and 
by written notice of the total loss and destruction 
of the insured property by fire; that in response 
to said notification given to defendant’s agent by 
this plaintiff, the defendant sent its agents and ad- 
justors to the scene and place of said fire for the 
purpose of adjusting said loss; that said adjustors, 
agents and representatives of the defendant came 
to Soda Springs, Idaho, and investigated said loss 
and inspected the premises where the insured prop- 
erty had stood; that by the sending of adjustors, 
agents and representatives to inspect and adjust 
said loss, the loss being a total loss, the defendant 
Waived any further notice and proof of loss by the 
plaintiff and waived written proof of loss within 
sixty days as required by Exhibit “A”, annexed 
hereto. 


VOI. 

That the plaintiff had insured said building out- 
side and in addition to the policy herein referred 
to, in the amount of $12,000.00, that is to say, in a 
total amount including this policy of $16,000.00, 
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being $12,000.00 on said building and $4,000.00 
upon the furniture and contents thereof. 


IX. 
That said building herein described was occupied 
as a hotel and apartment house at the time of its 
destruction by fire, as heretofore alleged. 


X. 

That the loss of said premises was a total loss 
and that no disagreement has been had between plain- 
tiff and defendant as to the amount of the loss 
thereof and that no appraisal of the loss or the ap- 
pointment of parties to act as appraisers has been 
demanded by said defendant; and that no appraisal 
of said loss has been required or requested by de- 
fendant. 


coe 


That the defendant has not paid the said loss nor 
any part thereof, demand having been made for 
payment. 


SID 


That plaintiff has performed all of the condi- 
tions of said policy, Exhibit “A”, on his part to be 
performed. 


XIII. 
That one year has not elapsed since the total loss 
of said insured premises by fire. 
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XIV. 

That this plaintiff is sometimes known as Theo. 
Enders, and said insurance policy, Exhibit “A”, 
was issued to Theo. Enders instead of Theodore 
Enders, but that Theodore Enders and Theo Enders 
are one and the same person. 


WHEREFORE, plaintiff prays that he have and 
receive judgment of and from the defendant in the 
sum of $4,000.00, together with interest thereon at 
7% per annum from the 7th day of June, 1921, and 
for all costs of suit herein expended and for such 
other and further relief as to the Court may seem 
just and equitable. 

STANDROD & STANDROD, 
B. W. DAVIS, 
Attorneys for Plaintiff. 
Residing at Pocatello, Idaho. 
(Duly verified. ) 


EXHIBIT “A” 


STANDARD FIRE INSURANCE POLICY 
Stock Company. 
No. 8021950 Amount $4,000.00 
Rate 5.65 
Premium 266.00 


COMMERCIAL UNION 


Head office Pacific Coast Branch 
24-25 & 26 Cornhill, 558 Sacramento St., 
London, E. C. San Francisco, Cal. 


ASSURANCE COMPANY, LIMITED, 
of London, England. 
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In consideration of the stipulations herein named 
amgvot. «....% Two hundred Twenty-six and no,'100 
Dollars, Premium, does insure Theo Enders...... 
for the term of One year from the twenty-seventh 
day of April, 1921, at noon, to the twenty-seventh 
day of April, 1922, at noon, against all direct loss 
or damage by fire, except as hereinafter provided, 
to an amount not exceeding Four Thousand and 
no/100 dollars, to the following described property 
while located and contained as descriked herein, and 
not elsewhere, to-wit: 


Standard Forms Bureau Forn: 291. 


HOTEL, APARTMENT, BOARDING AND 
LODGING HOUSE FORM 


(Building and furniture and fixtures). 


*1. $8000.00 On the three-story shingle roof 
frame building, and its additions 
(if any) of like construction com- 
muniteating and in contigs 
therewith, including foundations, 
plumbing, electrical wiring and 
stationery heating and lighting ap- 
paratus and fixtures; also all per- 
manent fixtures, awnings, wall 
and ceiling decorations and fres- 
coes, stationary scales and eleva- 
tors, belonging to and constituting 
a part of said building, only while 
occupied for hotel and apartment 
purposes, situate No. 70-75 on the 
East side of Dillon Street, between 
Hooper and Railroad Streets, in 
Soda Springs, Idaho. 

*2. $1000.00 On hotel or apartment or beard- 
ing or lodging house furniture, fix- 
tures, and furnishing materials, 
useful and ornamental; musical 
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instruments; mirrors, pictures, 
paintings, engravings and _ their 
frames; silver and plated ware, 
crockery, glassware and cutlery; 
supplies, provisions and fuel; 
laundry machinery and apparatus, 
electrical apparatus, appliances 
and devices; tools, implements and 
utensils used in the business, and 
signs; and (PROVIDED the in- 
sured shall be liable by law for 
loss or damage thereto or shall - 
have specifically assumed liability 
therefor) this insurance shall also 
cover the personal property of 
guests held in custody by the in- 
sured; all only while contained in 
the above described building and 
its additions (if any) of like con- 
construction communicating and 
in contact therewith. 
a, » Nil Oe. . 
me 6 Nil Om ..... 

*No insurance attaches under any of the above 
items unless a certain amount is specified and in- 
serted in the blank immediately preceeding the item. 

“Limitation on Amount Recoverable on One Ar- 
ticle.’ Claims for loss on any one picture, piece of 
statuary, curiosity, or work of art, shall not ex- 
eeed Two Hundred and Fiity ($250.00) Dollars, 
unless specifically insured. 

Loss or damage for which insured shall be lia- 
ble by law, or for which insured shall have specifi- 

cally assumed liability, under item 2 above, shall be 
_ adjusted with and payable to the insured named 
in this policy. 

“Restriction in Case of Specific Insurance.” No 
article or piece of personal property separately in- 
sured for a specific amount under this, or any other - 
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policy, is covered by this policy except for such 
specific amount, if any, named herein; nor shall 
this company be liable for loss to property of others 
for which the insured is liable by law or shall have 
specifically assumed liability, on which insurance 
is carried by or in the name of others than the in- 
sured named in this policy. 

“Sidewalk Clause.” It is understood that prop- 
erty above described is also covered under its re- 
spective items, on sidewalks, platforms, and alley- 
ways pertaining to above described building, only 
while in daily transit to and from said building. 

Other insurance permitted. 

Loss, if any, on building only, subject, however, 
to all the terms and conditions of this policy, pay- 
able to assured and Fred J. Kiesel Estate, mortgagee. 

The provisions printed on the back of this form 
are hereby referred to and made a part hereof. 

Attached to Policy No. 8021950 of the Commer- 
cial Union Assurance Co. Insurance Company, 
Agency at Pocatello, Idaho. Dated April 27th, 1921. 

WM. H. JACKSON, Jr., Agent. 


FOR OTHER PROVISIONS SEE REVERSE 
SIDE OF THIS RIDER. 


Provisions Referred to in and made part of this 
rider. (No. 291). 


“Permits.” Permission granted to make alteration 
or repairs to the above described building without 
limit of time, and to build additions, and if of like 
construction and communicating and in _ contact 
therewith, this policy shall cover on or in same under 
its respective items pertaining thereto; permission 
also granted to do such work in said building as the 
nature of the occupancy may require; to work at 
any and all times; and, when not in violation of law 
or ordinance, to generate illuminating gas or vapor, 
and to keep and use the necessary quantities of all 
articles, things and materials incidental to the busi- 
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ness conducted therein and for the operation of said 
building, it being warranted by insured that no ar- 
tificial light (other than incandescent electric 
light) be permitted in the room when the reservoir 
of any machine or device using petroleum or any 
of its products of greater inflammability than kero- 
sene oil is being filled or drawn on. A breach of 
this warranty suspends this insurance during such 
breach. But notwithstanding anything herein con- 
tained, the use, keeping, allowing, or storing on the 
within described premises of dynamite, fireworks, 
Greek fire, gunpowder in excess of fifty pounds, 
nitro-glycerine or other explosives is prohibited and 
shall wholly suspend this policy during the period 
such use, keeping, allowing or storing shall con- 
tinue unless a specific permit therefor is attached 
to this policy. 

“Lightning Clause.”’ This policy shall cover any 
direct loss or damage by lightning (meaning there- 
by the commonly accepted use of the term “‘light- 
ning’ and in no case to include loss or damage by 
cyclone, tornado or windstorm) not exceeding the 
sum insured nor the interest of the insured in the 
property, and subject in all other respects to the 
terms and conditions of this policy; provided, how- 
ever, that if there shall be any other insurance on 
said property, this company shall be liable only 
pro rata with such other insurance for any direct 
loss by lightning whether such other insurance be 
against direct loss by lightning or not. 


“Electrical Exemption Clause.” If dynamos, 
Wiring, lamps, motors, switches or other eiectrical 
appliances or devices are insured by this policy, this 
insurance shall not cover any immediate loss or 
damage to dynamos, exciters, lamps, motors, 
Switches or any other apparatus for generating, 
utilizing, testing, regulating or distributing elec- 
tricity, caused directly by electric currents therein 
whether artificial or natural. 
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Standard Forms Bureau Form 371. 


MORTGAGEE CLAUSE WITH FULL 
CONTRIBUTION. 


(to be attached only to policies covering buildings. ) 


Loss or damage, if any, under this policy, on 
buildings only, shall be payable to Fred J. Kiesel 
Estate, mortgagee (or Trustee) as interest may ap- 
pear. Subject to all the terms and conditions here- 
inafter set forth in this rider, this insurance, as to 
the interest of the mortgagee (or trustee) only 
therein, shall not be invalidated by any act or neg- 
lect of the mortgagor or owner of the within de- 
scribed property, nor by any foreclosure or other 
proceedings or notice of sale relating to the property, 
nor by any change in the title or ownership of the 
property, nor by the occupation of the premises for 
purposes nore hazardous than are permitted by this 
policy. 

Condition One—In case the mortgagor or owner 
shall neglect to pay any premium due under this pul- 
icy, the mortgagee (or trustee) shall, on demand, pay 
the same. 

Condition Two—The mortgagee (or trustee) 
shall notify this company of any change of own- 
ership or occupancy or increase of hazard which 
shall come to the knowledge of said mortgagee( or 
trustee) and unless permitted by this policy, it shall 
be noted thereon and the mortgagee (or trustee) 
shall, on demand, pay the premium for such in- 
ereased hazard for the term of the use thereof; 
otherwise this policy shall be null and void. 

Condition Three—This company reserves the 
right to cancel this policy at any time as provided 
by its terms, but in such case this policy shall con- 
tinue in force for the benefit only of the mortgagee 
(or trustee) for ten days after notice to the mort 
gagee (or trustee) of such cancellation, and shall 
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then cease; and this company shall have the right, 
on like notice, to cancel this agreement. 

Condition Four—In case of any other insurance 
upon the within described property, this company 
shall not be liable under this policy for a greater 
proportion of any loss or damage sustained than the 
sum hereby insured bears to the whole amount of 
insurance on said property issued to or held by any 
party or parties having an insurable interest there- 
in, whether as owner, mortgagee or otherwise. 

Condition Five—Whenever this company _ shall 
pay the mortgagee (or trustee) any sum for loss or 
damage under this policy, and shall claim that, as 
to the mortgagor or owner, no liability therefore 
existed, this company shall, to the extent of such 
payment, be thereupon legally subrogated to all the 
rights of the party to whom such payment shall be 
made, under all securities held as collateral to the 
mortgage debt, or may, at its option, pay to the 
mortgagee (or trustee) the whole principal due or 
to grow due on the mortgage, with interest and 
shall thereupon receive a full assignment and trans- 
fer of the mortgage and of all such other securities; 
but no subrogation shall impair the right of the 
mortgagee (or trustee) to recover the full amount 
of its claim. 

Attached to Policy No. 8021950 of the Commer- 
cial Union Assurance Co., Issued to Theo Enders. 
oY at Pocatello, Idaho, dated April 27th, 

271. 


WM. H. JACKSON, Jr., Agent. 


Standard Forms Bureau Form 199. 


ENDORSEMENT BLANK. 
Endorsement dated April 29th, 1921. Agency at 
Pocatello, Idaho. 
Attached to Policy No. 8021950 of the Commercial 
Union Assurance Co. 
Issued to Theo Enders. 
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Map Sheet...... Blocks... Nem... 2 Special Rate 
Page. ... Lite. 2G ie. 
Commencement of Policy/ Expiration of Policy/ 


Amount insured/ Old Rate/ New Rate/ Extra Pre- 
mium/ Return Premium/ 


The coverage of this policy shall not include the 
cost of foundations or excavations, and those items 
shall not be considered in estimating the value of 
said building for any purpose under this policy. 


WM. H. JACKSON, Jr., Agent. 


THIS POLICY IS MADE AND ACCEPTED 
subject to the conditions, provisions and agreements 
not in conflict with law or contrary to public policy, 
contained on the first page hereof and those here- 
after placed hereon, and to the conditions placed 
upon page two hereof, all of which said conditions, 
provisions and agreements are hereby specially re- 
ferred to and made a part of this policy; and no of- 
ficer, agent or other representative of this Company 
shall have power to waive any condition or pro- 
vision agreement of this Policy except such as by the 
terms of this Policy may be the subject of agreement 
endorsed hereon or added hereto; and as to such con- 
ditions, provisions, and agreements, no officer, agent, 
or representative of this company shall have such 
power or be deemed or held to have waived any of 
such conditions, provisions, and agreements, unless 
such waiver, if any, shall be written upon or attached 
hereto, nor shall any privilege or permission affect- 
ing the insurance under this policy exist or he 
claimed by the insured unless so written or attached. 


THIS POLICY shall not be valid until counter- 
signed by the duly authorized agent of the said 
Company at Pocatello, Idaho. 
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In Witness Whereof, this Company has executed 
and attested these presents. 


COMMERCIAL UNION ASSURANCE 
COMPANY, Limited, of London, 
England. 

By C. J. Holman, 
Manager Pacific Coast Branch. 


Countersigned at Pocatello, Idaho, this 27th day 
of April, A. D. 1921. 


WM. H. JACKSON, Jr., Agent. 


CONDITIONS REFERRED TO IN BODY 
OF CONTRACT. 

This society company shall not be liable beyond the 
actual cash value of the property at the time any loss 
or damage occurs, and the loss or damage shall be 
ascertained or estimated according to such actual 
cash value, with property deduction for deprecia- 
tion, however caused, and shall in no event exceed 
what it would then cost the insured to repair or re- 
place the same with material of like kind and qual- 
ity; said ascertainment or estimate shall be made 
by the insured and this society, or, if they differ, 
then by appraisers, as hereinafter provided; and, 
the amount of loss or damage having been thus de- 
termined, the sum for whicn this society is liable 
pursuant to this policy shall be payable sixty days 
after due notice, ascertainment, estimate, and sat- 
istactory proof of the loss have been received by 
this society in accordance with the terms of this 
policy. It shall be optional, however, with this so- 
ciety to take all, or any part, of the articles at such 
ascertained or apptaised value, and also to repair, 
rebuild, or replace the property lost or damaged 
with other of like kind and quality within a reason- 
able time on given notice, within thirty days after 
the receipt of the proof herein required, of its in- 
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tention so to do; but there can be no abandonment 
to this society of the property described. 


This entire policy shall be void if the insured has 
concealed or misrepresented, in writing or other- 
wise, any material fact or circumstance concerning 
this insurance or the subject thereof; or if the in- 
terest of the insured in the property be not truly 
stated herein; or in case of any fraud or false 
swearing by the insured touching any matter relat- 
ing to this insurance or the subject thereof whether 
before or after a loss. 


This entire policy, unless otherwise provided by 
agreement indorsed herein or added hereto, shall 
be void if the insured now has or shall hereafter 
make or procure any other contract of insurance, 
whether valid or not, on property covered in whole 
or in part by this policy; or if the subject of insur- 
anee be a manufacturing establishment and it be 
operated in whole or in part at night later than ten 
o’clock, or if it cease to be operated for more than 
ten consecutive days; or if the hazard be increased 
by any means within the control or knowledge of 
the insured; or if mechanics employed in build- 
ing, altering or repairing the within described 
premises for more than fifteen days at any one 
time; or if the interest of the insured be other than 
unconditional and sole ownership or if the subject 
of insurance be a building on ground not owned by 
the insured in fee-simple or if the subject of insur- 
ance be personal property and be or become incum- 
bered by a chattel mortgage; or if, with the knowl 
edge of the insured, foreclosure proceedings be com- 
menced or notice given of sale of any property cov- 
ered by this policy by virtue of any mortgage or 
trust deed; or if any change, other than by the 
death of an insured, take place in the interest, title, 
or possession of the subject of insurance (except 
change of occupants without increase of hazard) 
whether by legal process of judgment or by volun- 
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tary act of the insured, or otherwise; or if this pol- 
icy be assigned before a Joss; or if illuminating gas 
or vapor be generated in the described building (or 
adjacent thereto) for use therein; or if (any usage 
or custom of trade or manufacture to the contrary 
notwithstanding) there be kept, used, or allowed on 
the above described premises, benzine, bensole, dy- 
namite, ether, fireworks, gasoline, Greek fire, gun- 
powder exceeding twenty-five pounds in quantity, 
naphtha, nitro-glycerine or other explosives, phos- 
phorus, kerosene oil of the United States standard 
(which last may be used for lights and kept for sale 
according to law, but in quantities not exceeding five 
barrels, provided it be drawn and lamps filled by 
day light or at a distance not less than ten feet from 
artificial light); or if a building herein described, 
whether intended for occupancy by owner or tenant, 
be or becomes vacant or unoccupied and so remain 
for ten days. 

This society shall not be liable for loss caused 
directly or indirectly by invasion, insurrection, riot, 
civil war or commotion, or military or usurped 
power, or by order of any civil authority or by 
theft; or by neglect of the insured to use all reason- 
able means to save and preserve the property at 
and after a fire or when the property is endangered 
by fire in the neighboring premises; or (unless fire . 
insures, and, in that event, for the damage hy fire 
only) by explosion of any kind, or lightning; but 
liability for direct damage by lightning may be as- 
sumed by specific agreement hereon. 

If a building or any part thereof fall, except as 
the result of fire, all insurance by this policy on 
such building or its contents shall immediately 
~ cease. a al 

This society shall not be liable for loss to ac- 
counts, bills currency, deeds, evidences of debt. 
money, notes, or securities; nor, unless liability is 
_ Specifically assumed hereon, for loss to awnings, 
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bullion, casts, curiosities, drawings, dies, imple- 
ments, jewels, manuscripts, medals, models, patterns, 
pictures, scientific tools, apparatus, signs, store or 
office furniture or fixtures, sculpture, tools or prop- 
erty held on storage or for repairs; nor, beyond the 
actual value destroyed by fire, for loss occasioned 
by ordinance or law regulating construction or re- 
pair of buildings, or by interruption of business, 
manufacturing processes, or otherwise; nor for any 
greater proportion of the value of plate glass, fres- 
coes, and decorations than that which this policy 
shall bear to the whole insurance on the building 
described. 

If an application, plan, survey, or description of 
property be referred to in this policy, it shall be a 
part of this contract and a warranty by the insured. 

In any matter relating to this insurance no per- 
son, unless duly authorized in writing, shall be 
deemed the agent of this society. 

This policy may by a renewal! be continued under 
the original stipulations, in consideration for pre- 
mium for the renewed term, provided that any in- 
crease of hazard must be made known to this so- 
| at the time of renewal or this policy shall be 
void. 

This policy shall be cancelled at any time at the 
request of the insured: or by the society by giving 
five days’ notice of such cancellation. If this policy 
shall be cancelled as hereinbefore provided, or be- 
come void or cease, the premium having been actu- 
ally paid, the unearned portion shall be returned on 
surrender of this policy or last renewal, this society 
retaining the customary short rate; except that 
when this policy is cancelled by this society by giv- 
ing notice it shall retain only the pro rata premium. 

If, with the consent of this society, an interest 
under this policy shall exist in favor of a mortga- 
gee or of any person or corporation having an In- 
terest in the subject of insurance other than the in- 
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terest of the insured as described herein, the condi- 
tions hereinbefore contained shall apply in the man- 
ner expressed in such provisions and conditions of 
insurance relating to such interest as shall be writ- 
ten upon, attached, or appended hereto. 


If property covered by this policy is so endan- 
gered by fire as to require removal to a place of 
safety, and is so removed, that part of this policy in 
excess of its proportion of any loss and of the value 
of property remaining, in the original location, 
shall, for the ensuing five days only, cover the prop- 
erty so removed to the new location; if removed to 
more than one location, such exeess of this »olicy 
shall cover therein for such five days in the propor- 
tion that the value in any one such new location 
bears to the value in all such new location; but the 
society shall not, in any case of removal, whether to 
one or more locations, be liable beyond the propor- 
tion that the amount hereby insured shall bear to 
the total insuranee on the whole property at the 
time of fire, whether the same cover in new location 
or not. 

If fire occur the insured shall immediately give 
notice of any loss thereby in writing to this society, 
protect the property from further damage, forth- 
with separating the damaged and undamaged per- 
sonal property, put it in the best possible order, 
make a complete inventory of the same, stating the 
quantity and cost of each article and the amount 
claimed thereon; and, within sixty days after the 
fire, unless such ‘time is extended i in writing by this 
society, shall render a statement to this society, 
Signed and sworn to by said insured, stating the 

_ knowledge and belief of the insured as to the time 
and origin of the fire, the interest of the insured 
and of all others in the property; the cash value of 
each item thereof and the amount of loss thereon; 
all ineumbrances thereon; all other insurance, 

_ whether valid or not, covering any of said prop- 
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erty; and a copy of all the descriptions and sched- 
ules in all policies; any changes in the title, use, oc- 
cupation, location, possession, or exposures of said 
property since the issuing of this policy; by whom 
and for what purpose any building herein described 
and the several parts thereof were occupied at the 
time of fire; and shall furnish, if required, veri- 
fied plans and specifications of any building, fix- 
tures, or machinery destroyed or damaged; and 
shall also if required, furnish a certificate of the 
magistrate or notary public (not interested in the 
claim as a creditor or otherwise, nor related to the 
insured) living nearest the place of fire, stating 
that he has examined the circumstances and be- 
lieves the insured has honestly sustained loss to the 
amount that such magistrate or notary public shall 
certify. 

The insured, as often as required, shall exhibit 
to any person designated by this society all that re- 
mains of any property herein described, and submit 
to examinations under oath by any person named 
by this societv, and subscribe the same; and, as 
often as required, shall produce for examination 
all books of account, bills, invoices and other vouch- 
ers, or certified copies thereof, if originals be lost, 
at such reasonable place as may be designated by 
this society or its representative, and shall permit 
extracts and copies thereof to be made. 


In the event of disagreement as to the amount of 
loss the same shall, as above provided, be ascer- 
tained by two competent and disinterested ap- 
praisers, the insured and this society each selecting 
one, and the two so chosen shall first select a com- 
petent and disinterested umpire; the appraisers to- 
gether shall then estimate and appraise the loss, 
stating separately sound value and damage, and, 
failing to agree. shall submit their differences to 
the umpire; and the award in writing of any two 
shall determine the amount of such loss; the par- 


Theodore Enders 123 


ties thereto shall pay the appraiser respectively se- 
lected by them and shall bear equally the expenses 
of the appraisal and umpire. 

This society shall not be held to have waived any 
provision or condition of this policy or any forfeit- 
ure thereof by any requirement, act, or proceeding 
on its part relating to the appraisal or to any ex- 
amination herein provided for; and the loss shall 
not become payable until sixty days after the no- 
tice, ascertainment, estimate, and satisfactory proof 
of the loss herein required have been received by 
this society, including an award by appraisers when 
appraisal has been required. 

This society shall not be liable under this policy 
for a greater proportion of any loss on the described 
property, or for loss by and expense of removal from 
premises endangered by fire, than the amount here- 
by insured shall bear to the whole insurance, 
whether valid or not, or by solvent or insolvent in- 
surers, covering such property, and the extent of 
the application of the insurance under this policy 
or of the contribution to be made by this society in 
case of loss, may be provided for by agreement or 
condition written hereon or attached or appended 
hereto. Liability for re-insurance shall be as speci- 
fically agreed hereon. 

If this society shall claim that the fire was caused 
by the act or neglect of any person or corporation, 
private or municipal, this society shall, on payment 
of the loss, be subrogated to the extent of such pay- 
ment to all right of recovery by the insured for the 
loss resulting therefrom, and such right shall be as- 
Signed to this society by the insured on receiving 
such payment. 

No suit or action on this policy, for the recovery 
of any claim, shall be sustainable in any court of 
law or equity until after full compliance by the in- 
sured with all the foregoing requirements, nor un- 


124 Alliance Insurance Co., et al., vs. 


less commenced within twelve months next after 
the fire. 

Whenever in this policy the word “insured”’ oc- 
curs, it shall be held to include the legal represen- 
tative of the insured, and whenever the word “loss” 
occurs, it shall be deemed the equivalent of ‘loss or 
damage.” 

If this policy be made by a mutual or other com- 
pany having special regulations lawfully applic- 
able to its organization, membership, policies or 
contract of insurance, such regulations shall apply 
to and form a part of this policy as the same may 
be written or printed upon, attached, or appended 
hereto. 


Endorsed, Filed May 22, 1922. 
W. D. McREYNOLDS, Clerk. 
By Theo. J. Turner, Deputy. 


(Commercial Union Assurance Company, Ltd. 
Defendant. 


No. 359. 


AMENDMENT TO COMPLAINT. 


On or about June 29th, 1921, in the office of the 
defendant’s adjustors, Croxford & Young, at Salt 
Lake City, Utah, one W. H. Sherman, agent of this 
plaintiff had a conversation with the defendant's 
adjustors, at which time he informed the said 
Young that the plaintiff had requested that he take 
up with said adjustors the matter of adjusting the 
loss occasioned by the fire aforesaid, and that at 
said time and place the said Young stated to the 
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said W. H. Sherman that he, Young, had been to 
Soda Springs, Idaho, for the purpose of adjusting 
the loss by fire of the property covered by the said 
policy and that he had found, in inspecting the 
premises, that there was a total loss of the prop- 
erty so covered, whereupon,’ the said W. H. Sher- 
man in behalf of said plaintiff asked the said 
Young what it was necessary for him to do as he 
was anxious to supply any information or reports 
desired or necessary, and that at said time the said 
Young told him there was nothing at that time that 
could be done and that there was nothing that he 
wanted from the said Sherman or the plaintiff at 
that time, but that he was looking after the adjust- 
ment of the matter and would call upon the said 
Sherman and the plaintiff for such further infor- 
mation and reports as might be desired, and that 
the said Young thereafter did call upon the said W. 
H. Sherman for certain information and reports, 
all of which were supplied as aforesaid. 


That on the 19th day of August, 1921, defend- 
ant requested the plaintiff to make a sworn state- 
ment setting forth the knowledge and belief of the 
plaintiff as to the time and origin of the fire, the 
interest of the plaintiff and all other in the prop- 
erty, the cash value of each item thereof, and the 
amount of loss thereon, all encumbrances thereon, 
all other insurance, whether valid or not, covering 


any of said property, a copy of all description and 
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security of all policies, any change in the title, use, 
occupation or exposures of said property since the 
issuance of the same, by whom and for what pur- 
pose the building described in said policy of insur- 
ance, and the several parts thereof, were occupied 
at the time of the fire; that pursuant to said re- 
quest this plaintiff, at considerable time and ex- 
pense to himself, furnished the defendant with such 
statement, which was accepted and retained with- 
out objection by the defendant, and that for many 
months thereafter the defendant, through its agents 
and adjustors continued further negotiations look- 
ing to a settlement and adjustment of the loss 
caused by said fire, and during said time requested 
and obtained at expense to the plaintiff, written 
information and documents pertaining to plaintiff’s 
title to said property, and at no time indicated to 
plaintiff that payment of the said policy would he 
refused on account of failure to furnish written 
proof within a period of sixty days, as mentioned 
in said policy, and that the said defendants by its 
acts and conduct, as aforesaid, and by reason of — 
the matters and things in this complaint alleged, 
has waived proof of loss as required in said pol- 
icy and on account of its acts and conduct as afore- 
said is estopped from setting up any defense on 
the grounds of failure to furnish proof as set forth 
in said policy. 

Endorsed, Filed Oct. 14, 1922. 

W. D. McREYNOLDS, Clerk. 
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(Title of Court and Cause. ) 


No. 359. 


ANSWER. 
Comes now the above named defendant and for 
its answer to the complaint, of the plaintiff on file 
herein, admits, denies and alleges as follows, to-wit: 


I. 

Admits the corporate character and business of 
the defendant, and that the defendant has been 
doing business and carrying on business in the 
State of Idaho, as alleged in paragraph 1 of said 
complaint. 


II. 

Answering paragraph 2 of said complaint de- 
fendant denies any information or belief as_ to 
Whether at any time or at all the plaintiff was the 
vendee of an executory contract entered into by 
the plaintiff with the Natural Mineral Water Com- 
pany, a corporation, for the purchase of Lot Five 
(5) and the North One-half (N14) of Lot Four 
(4) in Block Thirty-eight (88) or of any other lot 
or lots whatever in the Village of Soda Springs, 
Caribou County, State of Idaho, together with the 
appurtenances thereon or otherwise, or in any man- 
ner or at all; or whether the plaintiff at any time 
in any manner or at all had an insurable interest 
in a three (3) story frame building or the contents 
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thereof, erected or situate on the said premises last 
described, which said building was known as the 
“Tdanha Hotel” at the time of its insurance or at 
the time of its destruction by fire as set forth in 
said complaint, or at any other time, or in any 
manner whatever or at all; and therefore, for the 
reason that the said defendant has no information 
or belief upon the said subject sufficient to enable 
it to answer said allegation of the complaint as 
above set forth, it so states in this manner, as above 
set fofrth, and denies the same on that ground. 


iT. 

Answering paragraph 3 of said complaint this 
answering defendant admits that on the 27th day of 
April, 1921, in consideration of the payment by the 
plaintiff to the defendant of the sum of Two Hun- 
dred Twenty-six ($226.00) dollars, the defendant 
delivered to the plaintiff its policy of insurance, a 
copy of which is attached to plaintiff’s complaint 
and marked ‘Exhibit A” and thereof made a part; 
which said policy of insurance was executed and 
attested by the defendant corporation by C. J. Hol 
man, Manager of Pacific Coast Branch, and it was 
expressly provided that the policy “shall not be 
valid until countersigned by the duly authorized 
agent of the said Company at Pocatello, Idaho.” 
that said policy was countersigned at Pocatello, 
Idaho, on the 27th day of April, A. D. 1921, by W. 
H. Jackson, Jr., Agent; that by the terms of said 
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policy of insurance the defendant insured the plain- 
tiff for the term of one (1) year from the 27th 
day of April, 1921, at noon, until the 27th day of 
April, 1922, at noon, against all direct loss or dam- 
age by fire to an amount not to exceed Four Thou- 
sand ($4,000.00) dollars upon the property de- 
scribed in the said policy as follows, to-wit: 


*1. $3000.00 


| “2. 1000.00 


On the three-story shingle roof 
frame building, and its additions 
Gf any) of like construction com- 
municating and in contact there- 
with, including foundations, 
plumbing, electrical wiring, and 
stationary heating and lighting 
apparatus and fixtures; also all 
permanent fixtures, awnings, wall 
and ceiling decorations and fres- 
coes, stationary scales and eleva- 
tors belonging to and constituting 
a part of said building, only while 
occupied for hotel and apartment 
purposes, situate No. 70-75 on the 
East side of Dillon Street, between 
Hooper and Railroad Streets in 
Soda Springs, Idaho. 


On hotel or apartment or board- 
ing or lodging house furniture, 
fixtures, and furnishing mate- 
rials, useful and ornamental; mu- 
sical instruments, mirrors, pic- 
tures, paintings, engravings and 
their frames; silver and plated 
ware, crockery, glassware and 
cutlery supplies, provisions and 
fuel; laundry machinery and ap- 
paratus, electrical apparatus, ap- 
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pliances and devices; tool, imple- 
ments and utensils used in the 
business, and signs; and (PRO- 
VIDED the insured shall be liable 
by law for loss or damage there- 
to or shall have specifically  as- 
sured liability therefor) this  in- 
surance shall also cover the per- 
sonal property of the guests held 
in custody by the insured; all only 
while contained in the above de- 
scribed building and its additions 
(if any) of like construction com- 
municating and in contact there- 
with.” 


As set forth in the said policy of insurance upon 
the terms and conditions therein specified and not 
otherwise. 


Admits that “Exhibit A” attached to the plain- 
tiff’s complaint is a correct copy of the policy of 
insurance. 


Denies, except as hereinbefore specifically admit- 
ted, that the defendant by its agent duly author- 
ized thereto, executed or delivered to plaintiff its 
policy of insurance in writing insuring the plain- 
tiff for the term of one (1) year from the 27th 
day of April, 1921, at noon, to the 27th day of April, 
1922, at noon, against all direct loss or damage by 
fire to an amount not to exceed Four Thousand 
($4,000.00) dollars upon a three-story, shingled 
roof frame building occupied for hotel and apart- 
ment house purposes, situate on the East side of 
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Dillon Street, between Hooper and Railroad Streets, 
in Soda Springs, Idaho; and the furniture, fix- 
tures, and furnishing materials, silverware, crock, 
ery, glassware, supplies, provisions and fuel and 
all apparatus, or implements contained in said 
building; said building being insured in the amount 
of Three Thousand ($3,000.00) dollars and the fur- 
nishings, and fixtures and etc., in the amount of 
One Thousand ($1,000.00) dollars. 


Denies that the said policy of insurance was exe- 
cuted by the defendant at Soda Springs, Idaho. 


IV. 

As to the allegations of paragraph 4 of said com- 
plaint, admits that no written application was 
made by the plaintiff to the defendant or its agent, 
for the issuance of said insurance policy. 


Denies that the plaintiff at the time of the oral 
negotiations between plaintiff and defendant’t 
agent for the insuring of the property described, or 
at any other time, or before the issuance by de- 
fendant of insurance policy “Exhibit A” or at any 
other time specifically or otherwise advised or in- 
formed the agent of said defendant, to-wit: Wil- 
liam H. Jackson, Jr., that the Natural Mineral 
Water Company had been the original owner 0° 
said property or that said Natural Mineral Water 
Company had placed a deed thereto in escrow in 
Soda Springs Bank, or that said Deed or any Deed 
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had been placed in Soda Springs Bank with instruc- 
tions to said Bank that when the purchase price 
was paid in full that plaintiff should receive the 
deed. 


Denies that plaintiff advised said agent that he 
desired a clause in said policy making it payable 
to the Natural Mineral Water Company as their 
interest might appear. 


Denies that said agent advised this plaintiff that 
he understood about the Natural Mineral Water 
Company or that it was included in the Fred J. 
Kiesel Estate, or that he would annex the clause in 
proper manner. 


Denies that William H. Jackson, Jr., by whom 
said policy of insurance was countersigned, being 
policy attached to plaintiff’s complaint and marked 
“Exhibit A” ever at any time or in any manner or 
at all, received any information whatever from said 
plaintiff that the Natural Mineral Water Company 
was the owner of the property or that there was 
any agreement whatever on the part of the said 
William H. Jackson, Jy., agent as aforesaid, or 
otherwise, to insert in said policy any clause what- 
ever,otherwise than appears in said policy, marked 
“Exhibit A’’. 


Denies that in issuing said policy, said agent by 
mistake or inadvertance made the loss, if any, on 
the building therein insured, payable to the Fred 
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J. Kiesel Estate, mortgagee or trustee as its in- 
terest might appear, or that there was any mistake 
or inadventance whatever in making said loss on 
the building payable to the Fred J. Kiesel Estate, 
mortgagee or trustee; and this defendant avers that 
it has no information or belief upon the subject 
sufficient to enable it to answer the following alle- 
gation of the complaint, to-wit: 

“That the Fred J. Kiesel Estate was not the 
mortgagee or trustee of said property and did 
not at that time, nor has not at any time since 
the issuing of said policy, had any interest 
whatever in or to said insured property, and 
that the proceeds due under said policy are 


due and payable to plaintiff, who is the only 
party interested in the same.” 


And, therefore, defendant denies said allegation 
upon that ground. 


se 

As to the allegations of paragraph 5 of said com- 
plaint, admits that on the 7th day of June, 1921, 
said hotel and apartment house, together with a 
portion of the furniture, fixtures, and furnish- 
ing materials, silver plate ware, china and glass- 
ware, and cutlery, supplies, provisions and fuel and 
certain utensils used in and about said business 
were partially destroyed by fire, but denies that the 
loss was total or that the cause of said fire was, or 
is unknown to the plaintiff. 
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WI. 

Answering paragraph 6 of said complaint, this 
defendant denies that plaintiff’s loss as a result of 
said partial destruction of the insured property 
described was Twenty-five Thousand ($25,000.00) 
dollars, or any other or greater sum than Twenty- 
five Hundred ($2500.00) dollars. 


VII. 

Answering the allegations of paragraph 7, this 
defendant denies that immediately after the de- 
struction of said insured property by fire, or at 
any other time whatever, or on the same date, the 
plaintiff notified William H. Jackson, Jr., alleged 
to have been at that time, the defendant’s agent, of 
Pocatello, Idaho, of said loss by fire, or that there- 
after, or within forty-eight (48) hours after June 
7th, 1921, or at any other time, said William H. 
Jackson, Jr., notified the defendant herein either by 
telegram or by written notice of the loss or de 
struction of the insured property; that in response 
to said notification given to defendant’s agent by 
plaintiff, defendant sent its agent or adjustors to 
the scene, or the place of the said fire for the pur- 
pose of adjusting said loss in any manner whatever 
or at all. 


Admits that certain representatives of the de- 
ffendant went to Soda Springs, Idaho, and made 
some investigation into the loss and inspected the 
premises whereon the said property had stood, pur- 
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suant to, and in accordance with the terms and 
conditions of the policy of insurance, as follows, 
to-wit: 

“This society shall not be held to have waived 
any provision or condition of this policy or 
and forfeiture thereof by any requirement, act, 
or proceeding on its part relating to the ap- 
praisal or to any communication herein pro- 
vided for; and the loss shall not become pay- 
able until sixty days after the notice, ascer- 
tainment, estimate and satisfactory proof of 
the loss herein required have been received by 
this society, including an award by appraisers 
when appraisal has been required.” 


Denies that said defendant, by sending any of 
its representatives or adjustors or agents to inspect 
Said loss, waived any other or further notice or 
proof of loss by the plaintiff, or waived written 
proof of loss within sixty days as required by “Ex- 
hibit A” attached to plaintiff’s complaint and there- 
of made a part. 

Denies that the defendant at any time or in any 
manner whatever, sent any adjustor or agent or 
representative to adjust said loss or that the loss 
was a total loss; and in this connection this defend- 
ant avers the fact to be: 

That on the 19th day of August, 1921, the de- 
fendant notified the plaintiff that in the event he 
made claim under said policy sued on in this action, 
for loss to the property insured under said policy, 


alleged to have been caused by fire of June 7th, 
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1921, that he was requested to comply with all of 
the conditions and terms of said insurance con- 
tract and his attention was particularly called to 
that portion of the same, recited in lines 70 to 76 
inclusive, which was quoted in said notification and 
which said notification was sent by registered mail 
and duly received by said plaintiff, a copy of which 
is hereto attached and marked “Exhibit I’, hereby 
referred to and hereof made a part; that there 
never was at any time or in any manner any waiver 
by the defendant of the terms and conditions of 
said policy of insurance. 


VIII. 
As to the allegations of paragraph 8 of said com- 
plaint, this defendant admits that the plaintiff had: 
“Insured said building outside and in addi- 
tion to the policy herein referred to, in the 
amount of $12,000.00, that is to say, in a total 
amount including this policy of $16,000.00, be- 


ing $12,000.00 on said building and $4,000.00 
upon the furniture and contents thereof.” 


IX. 

As to the allegations of paragraph 9 of said com- 
plaint, this defendant has no information or belief 
upon the subject sufficient to enable it to answer 
the following allegation: 


“That said building herein described was 0oc- 
cupied as a hotel and apartment house at the 
time of its destruction by fire, as heretofore 
alleged.” 
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And therefore, it denies the same on that ground. 


X. 

As to the allegations of paragraph 10 of said 
complaint, denies that the loss of said premises was 
a total loss or that no disagreement has been had 
between plaintifff and defendant as to the amount 
of the loss. 


Admits that no appraisal of the loss or the ap- 
pointment of parties to act as appraisers has been 
demanded by said defendant. 


Admits that no appraisal of said loss has been re- 
quired or requested by the defendant. 


XI. 

Answering the allegations of paragraph 11 of 
said complaint, this defendant admits that defend- 
ant has not paid said loss or any part thereof. 

Denies that demand has been made for payment. 


XII. 
Answering the allegations of paragraph 12, this 
defendant denies that the plaintiff has performed 


all of the conditions of said policy “Exhibit A” on 


his part to be performed; and in this connection 
avers the fact to be: 

That the plaintiff did not immediately after the 
fire give notice of any loss thereby in writing, to 
this defendant; did not protect the property from 
further damage; did not forthwith separate the 
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damaged and undamaged personal property ; did not 
put the same in the best possible order; did not 
make a complete inventory of the same stating the 
quantity and cost of each article and the amount 
claimed thereon; did not, within sixty days after 
the fire, render a statement to the defendant signed 
and sworn to by him stating the knowledge and he- 
lief of the plaintiff as to the time and origin of the 
fire, the interest of the insured and all other per- 
sons in the property; the cash value of each item 
thereof and the amount of loss thereon; all incum- 
brances thereon; all other insurance whether valid 
or not covering any of the said property and a 
copy of all of the descriptions, and schedules in all 
other policies, or any changes inthe title, use, occu- 
pation, location, possession,or exposures of said 
property since the issuing of said policy of insur- 
ance; by whom and for what purpose the building 
described in said policy, and the several parts there- 
of, were occupied at the time of the fire; and in 
each and all of these respects he failed to comply 
with the terms and conditions of the policy on his 
part to be done and performed. 


XIII. 

Answering paragraph 13 this defendant admits 
that one year has not elapsed since the loss of said 
insured premises by fire, but, denies that the loss 
was total. 
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XIV. 
Answering paragraph 14 of said complaint, this 
defendant has no information or belief upon the sub- 


ject sufficient to enable it to answer the following 
allegation: 


“That this plaintiff is sometimes known as 
Theo Enders, and said insurance policy, ‘‘Ex- 
hibit A’’, was issued to Theo Enders instead of 
Theodore Enders, but that Theodore Enders 
and Theo Enders are one and the same per- 
son,” 


And therefore, it denies the same on that ground. 


FURTHER ANSWERING SAID COMPLAINT 
AND FOR A FIRST AFFIRMATIVE DE- 
FENSE, this answering defendant avers: 


kL 
That under the contract of insurance referred to 
in the plaintiff’s complaint, and marked “Exhibit 
A” and hereof made a part, it was among other 
things, provided: 


“This policy is made and accepted subject to 
the foregoing stipulations and conditions, and 
to the following stipulations and conditions 
printed on back hereof, which are hereby spe- 
cially referred to and made a part of this pol- 
icy ,together with such other provisions, agree- 
ments or conditions as may be endorsed hereon 
or added hereto; conditions, provisions and 
agreements not in conflict with law or con- 
trary to public policy, contained on the first 
page hereof and those hereafter placed hereon, 
and to the conditions placed upon page two 
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Also: 
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hereof, all of which said conditions, provision 
and agreements are hereby specially referre 
to and made a part of this policy; and no of- 
ficer, agent or other representative of this 
company shall have power to waive any pro- 
vision or condition agreement of this policy 
except such as by the terms of this policy may 
be the subject of agreement endorsed hereon 
or added hereto; and as to such conditions 
provisions and agreements, no officer, ag 
or representative shall have such power or b 
deemed or held to have waived such conditions, 
provisions and agreements, unless such waiver. 
if any, shall be written upon or attached here- 
to, nor shall any privilege or permission affect 
ing the insurance under this policy exist or be 
claimed by the insured unless so written or at- 
tached.” 


“This entire policy shall be void if the im 
sured has concealed or misrepresented, in writ 
ing or otherwise, any material fact or circum- 
stance concerning this insurance or the subject 
thereof; or if the interest of the insured in the 
property be not truly stated herein; or in case 
of any fraud or false swearing by the insuret 
touching any matter relating to this insurance ~ 
or the subject thereof whether before or aiter — 

a loss.” 


That the plaintiff, on the 27th day of April, 1921. 
at the time of the issuance of said policy of insur 
ance was not the owner of said real property de 
scribed in said policy of insurance, nor did he have 
any insurable interest therein; nor was the plain- 
tiff, at the time of the fire, when the said prop 
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erty is alleged to have been destroyed, to-wit: On 
the 7th day of June, 1921, the owner of said prop- 
erty nor did he have any insurable interest there- 
in; but the said real property stood in the name 
and was owned by the Natural Mineral Water Com- 

| pany, and the said Natural Mineral Water Com- 

| pany at said time was the owner of said property 
and the said plaintiff did not, at either of said 
times, have any right, title or interest therein o1 
thereto. 

| 


II. 

That said plaintiff at the time when the policy of 
insurance was issued obtained and procured to be 
attached to said policy of insurance, the mortgagee 
clause set forth in said policy of insurance attached 
to plaintiff’s complaint in favor of the Fred J. 
Kiesel Estate, mortgagee, as its interests might ap- 
pear, and had inserted in said policy the provision 
that the loss, if any, on building only, subject, how- 
ever, to all of the terms and conditions of said 
policy, payable to assured and Fred J. Kiesel Es- 

: tate, mortgagee. 


That later and on the 20th day of September, 
1921, and after the said fire, the said plaintiff set 
forth and specified in a statement made by him 
‘to this defendant that the said Kiesel estate has 
and holds an interest in said property as security 
in the sum of about Fifty-four Hundred ($5400.00) 
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dollars, and that there were and are no other in- 
cumbrances thereon. 


That the said plaintiff in the complaint filed in 
this action, in paragraph 4 of said complaint, sets 
forth and specified that the said Fred J. Kiesel 
Kstate was not the mortgagee or trustee of said 
property, and did not at that time, nor has it at 
anyy time since the issuing of said policy, have any 
interest whatever, in or to said property! that by 
reason of the allegations of the said complaint there 
was and is a material misrepresentation in writing 
as to a material fact and circumstance concerning 
this insurance and the subject thereof, and of the 
interest of the assured, in the property, and under 
the terms of the policy above quoted, the said policy 
is void and the plaintiff has no right to recover 
thereon. 


FURTHER ANSWERING SAID COMPLAINT 
AND AS A SECOND AFFIRMATIVE ODE- 
FENSE, this defendant avers: 


I. 

That under and by virtue of the contract of in- 
surance referred to in plaintiff’s complaint and 
marked “Exhibit A” and made a part thereof, it 
was, among other things, provided as follows, to- 
wit: 

“Tf fire occur the insured shall immediately 


give notice of any loss thereby in writing to 
this society, protect the property from fur- 
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ther damage, forthwith separate the damaged 
and undamaged personal property, put it in the 
best possible order, make a complete inventory 
of the same, stating the quantity and cost of 
each article and the amount claimed thereon; 
| and, within sixty days after the fire, unless 
such time is extended in writing by this so- 
ciety, shall render a statement to this society, 
signed and sworn to by said insured, stating 
the knowledge and belief of the insured as to 
the time and origin of the fire, the interest of 
the insured and of all others in the property; 
the cash value of each item thereof and _ the 
amount of loss thereon; all incumbrances there- 
on; all other insurance, whether valid or not, 
covering any of said property; and a copy of 
. all the descriptions and schedules in all poli- 
cies; any changes in the title, use, occupation, 
location, possession, or exposures of said prop- 
erty since the issuing of this policy; by whom 
and for what purpose any building herein de- 
scribed and the several parts thereof were oc- 
| eupied at the time of fire; * * *” 


Also: 

“No suit or action on this policy, for the re- 
covery of any claim, shall be sustainable in 
any court of law or equity until after full com- 
plianee by the insured with all the foregoing 

| requirements, nor unless commenced within 
twelve months next after the fire.” 
| That the said plaintiff did not immediately after 
the fire, on the 7th day of June, 1921, or at any 
other time give notice in writing to the defendant 
nor did he protect the property from further dam- 
age or forthwith separate the damaged from the un- 
damaged property or put it in the best possible or- 
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der; or make a complete inventory of same stating 
the quantity and cost of each article and the amount 
claimed thereon; nor did he, within sixty days after 
said fire, to-wit: within sixty days after June 7th, 
1921, render a statement to said defendant signed 
and sworn to by said plaintiff stating the knowl- 
edge and belief of the plaintiff as to the time and 
origin of the fire, the interest of the plaintiff and 
of all others in the property; the cash value of each 
item thereof and the amount of loss thereon; all in- 
cumbrances thereon; all other insurance whether 
valid or not, covering any of said property; a coi 

of all descriptions and schedules of all policies; any 
change in the title, use, occupation or exposures of 
said property since the issuing of said policy; by 
whom and for what purpose the building described 
in said policy of insurance, and the several parts 
thereof, were occupied at the time of the fire; nor 
did he furnish any of said items in any manner 
whatever or at all, or comply with any of the re- 
quirements of said clause and condition of said pol- 
icy; nor was the same at any time extended in writ- 
ing or otherwise by the defendant and by reason 
thereof, and the failure and neglect on the part of 
the plaintiff to comply with and perform the condi- 
tions of said policy as above set forth, said plain- 
tiff was precluded from maintaining or sustaim- 


ing in any court of equity this suit or any suit. 
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Further answering said complaint and by way 
of THIRD AFFIRMATIVE DEFENSE this an- 
swering defendant avers: 


I, 

That under and by virtue of the contract of in- 
surance referred to in plaintiff’s complaint, marked 
“Exhibit A” and thereof made a part, it was among 
other things provided: 

“This entire policy, unless otherwise pro- 
vided by agreement endorsed hereon or added 
hereto, shall be void * * * * if the interest of 


the insured be other than unconditional and 
sole ownership ;”’ 


That the ownership of the said plaintiff was not 
at the time of the issuance of the said policy, or at 
the time of the fire, sole or unconditional but the 
said title to said real property described in the 
Said policy of insurance was at all said times in 
the Natural Mineral Water Company and there was 
no agreement endorsed on said policy or added there- 

to relative to said ownership; and by reason thereof 
the said policy was and is void, and the plaintiff 
‘has no cause of action against this defendant. 
Further answering said complaint and for a 
: fourth affirmative defense this defendant alleges: 
I. 

That under and by virtue of said insurance con- 

tract referred to in plaintiff’s complaint and 
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marked “Exhibit A” and thereof made a part, it 
was among other things, provided: 


“This society shall not be liable beyond the 
actual cash value of the property at the time 
any loss or damage occurs, and the loss or 
damage shall be ascertained or estimated ac- 
cording to such actual cash value, with prop- 
erty deduction for depreciation, however 
caused, and shall in no event exceed what it 
would then cost the insured to repair or re- 
place the same with material of like kind and 
quality; said ascertainment or estimate shall 
be made by the insured and this society, or, if 
they differ, then by appraisers, as hereinafter 
provided; and, the amount of loss or damage 
having been thus determined, the sum _ for 
which this society is liable pursuant to this 
policy shall be payable sixty days after due 
notice, ascertainment, estimate, and satisfac- 
tory proof of loss have been received by this 
society in accordance with the terms of this 
policy. It shall be optional, however, with this 
society to take all or any part of the articles 
at such ascertainment or appraised value, and 
also to repair, rebuild, or replace the property 
lost or damaged with other of like kind and 
quality within a reasonable time on giving no- 
tice, within thirty days after the receipt of the 
proof herein required, of its intention so to do; 
but there can be no abandonment to this so- 
ciety of the property described.” 


II. 
That there was no ascertainment whatever, of 
the actual cash value of the property at the time 


the loss occurred, nor was the same estimated in 
any manner whatever or attempted to be estimated; 
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nor was there any appraisement of the same, nor 
any effort on the part of the plaintiff to have de- 
termined in any manner the actual loss, if any, 
sustained by the said fire; nor was the sum for 
which the defendant might or could be liable under 
the terms of the policy determined at any time 
whatever prior to the bringing of this suit either 
sixty days thereto or any other time, nor has there 
been any determination or estimate of the amount 
or value of the property alleged to have been de- 
stroyed by fire prior to or at the time of the com- 
mencement of this suit. 


Wherefore, and by reason of the said provisions 
of the policy above set forth and the failure anc 
neglect of the plaintiff to conform to the terms 
thereof no cause of action exists in favor of the 
plaintiff and against the defendant at the time of 
the commencement of this suit or any subsequent 
time. 


WHEREFORE, defendant having fully an- 
swered, prays to be dismissed with its costs in its 
behalf sustained. 

WHITE & BENTLEY, 


Pocatello, Idaho, 
Attorneys for Defendant. 


GEORGE F. SHELTON, 
Butte, Montana, 
of Counsel for Defendant. 


(Duly verified. ) 
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“EXHIBIT I.” 


Croxford & Young, 
Adjusters of Fire Losses, 
320-3 Ness Building. 


Salt Lake City, Utah, August 19th, 1921. 


Mr. Theo Enders, 
Soda Springs, Idaho. 


Dear Sir: 


In the event you make claim under Policy No. 
8-21950 of the Commercial Union Assurance Com- 
pany of London for loss to the property insured 
under said policy, alleged to have been caused by 
fire of June 7th, 1921, you are hereby respectfully 
requested to comply with all the terms and condi- 
tions of said policy contract, and your especial at- 
tention is called to that portion of same recited in 
lines 70 to 75 inclusive, reading as follows, to-wit: 

“Within sixty days after the fire, unless such 
time is extended in writing by this company, shall 
render a statement to this company, signed and 
sworn to by said insured, stating the knowledge and 
belief of the insured as to the time and origin of 
the fire; the interest of the insured and all others 
in the property; the cash value of each item thereof 
and the amount of loss thereon; all incumbrances 
thereon; all other insurance, whether valid or not, 
covering any of said property; and a copy of all the 
descriptions and schodules in all policies; any 
changes in the title, use, occupation, location, pos- 
session, or exposures of said property since the is- 
suing of this policy; by whom and for what pur- 
pose any building herein described and the severa! 
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pants thereof were occupied at the time of the 
ire.”’ 
Yours truly, 


COMMERCIAL UNION ASSURANCE 
COMPANY, 


Adjusters. 
Y/JHB 


“Registered” 


Endorsed, Filed Sept. 5, 1922. 
W. D. McREYNOLDS, Clerk. 
By Theo. J. Turner, Clerk. 


(Removed to U. 8. District Court, District of Idaho) 


THEODORE ENDERS, 
Plaintiff, 
vs. 
STAR INSURANCE COMPANY OF AMER- 
ICA, a Corporation, 


Defendant. 
No. 860. 
COMPLAINT. 
Plaintiff complains of the defendant and alleges: 
I 


That the defendant is a corporation organized 
and existing under and by virtue of the laws of the 


State of New York; with its principal place of bus- 
iness in New York’ City, New York; that said cor- 
poration is engaged in the business of accepting 
risks for loss or damage by fire, and is engaged in 
what is commonly known as the fire insurance busi- 
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ness and is a fire insurance company; that said de- 
fendant has complied with the laws of the State of 
Idaho with reference to foreign corporations doing 
business in said state and is now, and at all times 
in this complaint mentioned has been doing busi- 
ness in the State of Idaho. 


iy. 

That the plaintiff at all times herein mentioned, 
as the vendee of an executory contract entered into 
by the plaintiff and the Natural Mineral Water 
Company, a corporation, for the purchase of Lot 
Five (5) and the North Half (N14) of Lot Four 
(4) in Block Thirty-eight (88) in the Village of 
Soda Springs, Caribou County, State of Idaho, to- 
gether with the appurtenances thereon, had an in- 
surable interest in a three-story, frame building, 
and the contents thereof, erected and situate on the 
premises last described, and known as the Idanha 
Hotel at the time of its insurance and destruction 
by fire, as hereinafter mentioned. 


ing 

That on the 27th day of April, 1921, at Soda 
Springs, Idaho, in consideration of the payment by 
the plaintiff to the defendant, of the premium of 
$226.00, the defendant, by its agent, duly author- 
ized thereto, executed and delivered to plaintiff it: 
policy of insurance in writing insuring the plain- 
tiff for the term of one year from the 27th day of 
April, 1921, at noon, to the 27th day of April, 1922, 
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at noon, against all direct loss or damage by fire 
to an amount not exceeding $4000.00, upon one 
three-story shingle roof, frame building occupied 
for hotel and apartment purposes, situate on the 
East side of Dillon Street, between Hooper and 
Railroad Streets, in Soda Springs, Idaho; and the 
furniture, fixtures and furnishing material, silver 
ware, crockery, glassware, supplies, provisions and 
fuel and all apparatus or implements contained in 
said building, said building being insured in the 
amount of $8000.00 and the furniture, fixtures, 
and etc., in the amount of $1000.00, a copy of 
which policy is annexed hereto, marked Exhibit 
“A”, and by this reference incorporated herein and 
made a part of this complaint and this paragraph, 
the same as if herein set out in full. 


Ty. 

That no written application was made by plain- 
tiff herein to the defendant or its agents for the is- 
suance of said Insurance policy, but that the plain- 
tiff at the time of the oral negotiations between 
plaintiff and defendant’s agent for the insuring of 
the property heretofore described and before the 
issuance by defendant of its insurance policy, Ex- 
hibit “‘A”’, the plaintiff specifically advised and in- 
formed the agent of said defendant, one Wm. H. 
Jackson, Jr., he being the defendant’s agent who is- 
sued and delivered said policy, Exhibit “A” to 
plaintiff, that the Natural Mineral Water Com- 
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pany had been the original owners of said prop- 
erty and had sold the same to plaintiff and placed 
a deed thereto in escrow in the Soda Springs Bank 
with instructions to said bank that when the pur- 
chase price was paid in full that plaintiff should 
receive the deed, and plaintiff advised said agent 
that he desired a clause in said policy making it 
payable to the Natural Mineral Water Company 
as their interest might appear, and that said agent 
advised this plaintiff that he understood about the 
Natural Mineral Water Company and that it was 
included in the Fred J. Kiesel estate and that he 
would annex the clause in proper manner; that in 
issuing said policy, as is shown therein, the said 
agent by mistake, or inadvertance, the exact rea- 
son being unknown to plaintiff, made the loss, if 
any, on the building, therein insured, payable to 
the Fred J. Kiesel Estate, moragagee or Trustee, 
as its interest might appear; that the Fred J. Kie- 
sel Estate was not the mortgagee or Trustee of said 
property and did not at that time, nor has not at 
any time since the issuing of said policy, had any 
interest whatever in or to said insured property, 
and that the proceeds due under said policy are due 
and payable to plaintiff, who is the only party in- 
terest in the same. 


Ay, 


That on the 7th day of June, 1921, said hotel or 
apartment house, together with all of the furni- 
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ture, fixtures, and furnishing materials, silver, 
plate ware, china and glassware, and cutlery, sup- 
plies, provisions and fuel, as described in said pol- 
icy, and all utensils used in and above said busi- 
ness were totally destroyed by fire, the cause of 
which was and is unknown to plaintiff. 


VI. 
That plaintiff’s loss as a result of said total de- 
struction of the insured property heretofore de- 
scribed was $25,000.00. 


Val. 

That immediately after the destruction of said in- 
sured property by fire, and on the same day, the 
plaintiff notified Wm. H. Jackson, Jr., the defend- 
ant’s agent, of Pocatello, Idaho, of said total loss by 
fire; that thereafter and within forty-eight hours 
after June 7th, 1921, said Wm. H. Jackson, Jr., 
notified the defendant herein by telegram and by 
written notice of -the loss and destruction of 
the insured property by fire; that in response to 
said notification given to defendant’s agent by 
this plaintiff, the defendant sent its agents and ad- 
justers to the scene and place of said fire for the 
purpose of adjusting said loss; that said adjustors, 
agents and representatives of the defendant came 
to Soda Springs, Idaho, and investigated said loss 
and inspected the premises where the insured pro- 
erty had stood; that by the sending of adjustors, 
agents and representatives to inspect and adjust 
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said loss, the loss being a total loss, the defendant 
waived any further notice and proof of loss by the 
plaintiff and waived written proof of loss within 
sixty days as required by Exhibit “A”, annexed 
hereto. 

VU. 

That the plaintiff had insured said building out- 
side and in addition to the policy herein referred to, 
in the amount of $12,000.00, that is to say, in a 
total amount including this policy of $16,000.00, be- 
ing $12,000.00 on said building and $4,000.00 upon 
the furniture and contents thereof. 


IX. 
That said building herein described was occu- 
pied as a hotel and apartment house at the time of 
its destruction by fire, as heretofore alleged. 


X. 

That the loss of said premises was a total loss and 
that no disagreement has been had between plain- 
tiff and defendant as to the amount of the loss 
thereof and that no appraisal of the loss or the ap- 
pointment of parties to act as appraisers has been 
demanded by said defendant; and that no appraisal 
of said loss has been required or requested by de- 
fendant. 

XI. 

That the defendant has not paid the said loss 
nor any part thereof, demand having been made 
for payment. 
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XII. 
That plaintiff has performed all of the condi- 
tions of said policy, Exhibit ‘‘A’’, on his part to be 
performed. 


XIII. 
That one year has not elapsed since the total loss 
of said insured premises by fire. 


XIV. 

That this plaintiff is sometimes known as Theo 
Enders, and said insurance policy, Exhibit “A”, 
was issued to Theo Enders instead of Theodore 
Enders, but that Theodore Enders and Theo En- 
ders are one and the same person. 


WHEREFORE, plaintiff prays that he have and 
receive judgment of and from the defendant in the 
amount of $4,00.00, together with interest there- 
on at 7% per annum from the 7th day of June, 
1921, and for all costs of suit herein expended and 
for such other and further relief as to the Court 
may seem just and equitable. 

STANDROD & STANDROD, 
B. W. DAVIS, 
Attorneys for Plaintiff. 
Residing at Pocatello, Idaho. 
(Duly verified. ) 
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EXHIBIT “A” 


STANDARD FIRE INSURANCE POLICY 
Stock Company. 


No. 28857 Amount $4000.00 
Rate 5165 
STAR INSURANCE COMPANY 
of America. 


Pacific Coast Department, 444 California 
Street, San Francisco. 


In consideration of the stipulations herein named 
OMG OT oa. .« Two hundred Twenty-six and no/100 
..-Dollars. Premium, does insure Theo Enders... 
for the term of One year from the twenty-seventh 
day of April, 1921, at noon, to the twenty-seventh 
day of April, 1922, at noon, against all direct lass 
or damage by fire, except as hereinafter provided, 
to an amount not exceeding Four Thousand ana 
no/100 dollars, to the following described property 
while located and contained as described herein, and 
not elsewhere, to-wit: 


Standard Forms Bureau Form 291. 


HOTEL, APARTMENT, BOARDING AND 
LODGING HOUSE FORM. 


(Building and Furniture and Fixtures). 


*1. $8000.00 On the three-story shingle roof 
frame building, and its additions 
(if any) of like construction com- 
municating and in contact there- 
with, including foundation,s 
plumbing, electrical wiring and 
stationary heating and lighting 
apparatus and fixtures; also all 
permanent fixtures, awnings, wall 
and ceiling decorations and fres- 


i. 


wer 
*4, 


* No insurance attaches under any of the above 


$1000.00 


6 Nil 
$ Nil 
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coes, stationary scales and eleva- 
tors, belonging to and constituting 
a part of said building, only while 
occupied for Hotel and apartment 
purposes, situate No. 70-75 on the 
East side of Dillon Street, between 
Hooper and Railroad Streets, in 
Soda Springs, Idaho. 


On hotel or apartment or boarding 
or lodging house furniture, fix- 
tures, and furnishing materials, 
useful and ornamental; musical in- 
struments; mirrors, pictures, 
paintings, engravings and their 
frames; silver and plated ware, 
crockery, glass ware and cutlery; 
supplies, provisions and fuel; 
laundry machinery and apparatus, 
electrical apparatus, appliances 
and devices; tool, implements and 
utensils used in the business, and 
signs; and (PROVIDED the in- 
sured shall be liable by law for 
loss or damage thereto or shall 
have specifically assumed liability 
therefor) this insurance shall also 
cover the personal property of 
guests held in custody by the in- 
sured; all only while contained in 
the above described building and 
its additions (if any) of like con- 
struction communicating and in 
contact therewith. 


items unless a certain amount is specified and in- 
serted in the blank immediately preceding the item. 
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“Limitation on Amount Recoverable on One Ar- 
ticle.” Claim for loss on any one picture, piece of 
statuary, curiosity, or work of art, shall not exceed 
Two Hundred and Fifty ($250) dollars, unless 
specifically insured. 


Loss or damage for which insured shall be lia- 
ble by law, or for which insured shall have specifi- 
cally assumed liability, under item 2 above, shall 
be adjusted with and payable to the insured named 
in this policy. 


“Restriction in Case of Specific Insurance.” No 
article or piece of personal property separately in- 
sured for a specific amount under this, or any 
other policy, is covered by this policy except for 
such specific amount, if any, named herein; nor 
shall this company be liable for loss to property 
of others for which the insured is liable by law or 
shall have specifically assumed liability, on which 
insurance is carried by or in the name of others 
than the insured named in this policy. 


“Sidewalk Clause.” It is understood that prop- 
erty above described is also covered under its re- 
spective items, on sidewalks, platforms, and alley- 
ways pertaining to above described building, only 
while in daily transit to and from said building. 

Other insurance permitted. 


Loss, if any, on building only, subject, however, 
to all the terms and conditions of this policy, pay- 
able to Fred J. Kiesel Estate, mortgagee and assured. 

The provisions printed on the back of this form 
are hereby referred to and made a part hereof. 

Attached to Policy No. 28857 of the Star Ins. Co., 
Insurance Company., Agency at Pocatello, Idaho, 
Dated April 27th, 1921. 


WM. H. JACKSON, Jr., Agent. 
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FOR OTHER PROVISIONS SEE REVERSE 
SIDE OF THE RIDER. 


Provisions Referred to in and made part of this 
rider. (No. 291). 


“Permits”. Permission granted to make altera- 
tion or repairs to the above described building with- 
out limit of time, and to build additions, and if of 
like construction and communicating and in con- 
tact therewith, this policy shall cover on or in same 
under its respective items pertaining thereto; per- 
mission also granted to do such work in said build- 
ing as the nature of the occupancy may require; to 
work at any and all times; and, when not in viola- 
tion of law or ordinance, to generate illuminating 
gas or vapor, and to keep and use the necessary 
quantities of all articles, things and materials inci- 
dental to the business conducted therein and for 
the operation of said building, it being warranted 
by insured that no artificial light (other than in- 
candescent electric light) be permitted in the room 
when the reservoir of any machine or device using 
petroleum or any of its products of greater inflam- 
mability than kerosene oil is being filled or drawn 
on. A breach of this warranty suspends this in- 
surance during such breach. But notwithstanding 
anything herein contained, the use, keeping, allow- 
ing, or storing on the within described premises of 
dynamite, fireworks, Greek fire, gunpowder in ex- 
cess of fifty pounds, nitro-glycerine or other ex- 
plosives is prohibited and shall wholly suspend this 
policy during the period such use, keeping, allow- 
ing or storing shall continue unless a specified per- 
mit therefor is attached to this policy. 


“Lightning Clause.” This policy shall cover any 
direct loss or damage by lightning (meaning there- 
by the commonly accepted use of the term “light- 
ning” and in no case to include loss or damage by 
cyclone, tornado or windstorm) not exceeding the 
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sum insured nor the interest of the insured in the 
property, and subject in all other respects to the 
terms and conditions of this policy; provided, how- 
ever, that if there shall be any other insurance on 
said property this company shall be liable only pro 
rata with such other insurance for any direct loss 
by lightning whether such other insurance be 
against direct loss by lightning or not. 

“Electrical Exemption Clause.” If dynamos, 
wiring, lamps, motors, switches or other electrical 
appliances or devices are insured by this policy, 
this insurance shall not cover any immediate loss 
or damage to dynamos, exciters, lamps, motors, 
switches or any other apparatus for generating, 
utilizing, testing, regulating or distributing elec- 
tricity, caused directly by electric currents therein 
whether artificial or natural. 


Standard Forms Bureau Form 371. 


MORTGAGEE CLAUSE WITH FULL 
CONTRIBUTION. 

(to be attached only to policies covering buildings. ) 

Loss or damage, if any, under this policy, on 
buildings only, shall be payable to Fred J. Kiesel 
Estate, mortgagee (or Trustee) as interest may 
appear. Subject to all the terms and conditions 
hereinafter set forth in this rider, this insurance, as 
to the interest of the mortgagee (or trustee) only 
therein, shall not be invalidated by any act or neg- 
lect of the mortgagor or owner of the within de- 
scribed property, nor by any foreclosure or other 
proceedings or notice of sale relating to the prop- 
erty, nor by any change in the title or ownership of 
the property, nor by the occupation of the premises 
for purposes more hazardous than are permitted 
by this policy. 

Condition One.—In case the mortgagor or owner 
shall neglect to pay any premium due under this 


Theodore Enders 161 


policy, the mortgagee (or trustee) shall, on demand, 
pay the same. 

Condition Two.—The mortgagee (or trustee) 
shall notify this company of any change of owner- 
ship or occupancy or increase of hazard which shall 
come to the knowledge of said mortgagee (or trus- 
tee) and unless permitted by this policy, it shall be 
noted thereon and the mortgagee, (or trustee) shall, 
on demand, pay the premium for such increased 
hazard for the term of the use thereof; otherwise 
this policy shall be null and void. 

Condition Three.—This company reserves the 
right to cancel this policy at any time as provided 
by its terms, but in such case this policy shall con- 
tinue in force for the benefit only of the mortgagee 
(or trustee) for ten days after notice to the mort- 
gagee (or trustee) of such cancellation, and shall 
then cease; and this company shall have the right, 
on like notice to cancel this agreement. 

Condition Four.—In case of any other insurance 
upon the within described property, this company 
shall not be liable under this policy for a greater 
proportion of any loss or damage sustained than 
the sum hereby insured bears to the whole amount 
of insurance on said property issued to or held by 
any party or parties having an insurable interest 
therein, whether as owner, mortgagee or otherwise. 


Condition Five-—Whenever this company shall 
pay the mortgagee (or trustee) any sum for loss 
or damage under this policy, and shall claim that, 
as to the mortgagor or owner, no liability therefore 
existed, this company shall, to the extent of such 
payment, be thereupon legally subrogated to all the 
rights of the property to whom such payment shall 
be made, under all securities held as collateral to 
the mortgage debt, or may, at its option, pay to the 
mortgagee (or trustee) the whole principal due or 
to grow due on the mortgage, with interest and 
shall thereupon receive a full assignment and trans- 
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fer of the mortgage and of all such other securities; 
but no subrogation shall impair the right of the 
mortgagee (or trustee) to recover the full amount 
of its claim. 

Attached to Policy No. 28857 of the Star Insur- 
ance Co., Issued to Theo Enders. Agency at Poca- 
tello, Idaho. Dated April 27th, 1921. 

WM. H. JACKSON, Jr., Agent. 


Standard Forms Bureau Form 199. 


ENDORSEMENT BLANK. 


Endorsement dated April 29th, 1921. Agency at 

Pocatello, Idaho. 

Attached to Policy No. 
Issued to Theo Enders 
Map Sheet...Block...No....Special Rate Page... 

Emme. . 0. Pace 
Commencement of Policy/Expiration of Policy/ 

Amount insured/Old Rate/New Rate/Extra Pre- 

mium’ Return Premium. 

The coverage of this policy shall not include the 
cost of foundations or excavations, and these items 
shall not be considered in estimating the value of 
said building for any purpose under this policy. 

WM. H. JACKSON, Jr., Agent. 


THIS POLICY IS MADE AND ACCEPTED 
subject to the foregoing stipulations and condi- 
tions, and to the following stipulations and condi- 
tions printed on back hereof, which are hereby 
specially referred to and made a part of this Policy, 
together with such other provisions, agreements, or 
conditions as may be endorsed hereon or added 
hereto; and no officer, agent or other representative 
of this Society shall have power to waive any pro- 
vision or condition of this Policy except such 
as by the terms of this Policy may be the sub- 
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ject of agreement endorsed hereon or added hereto; 
and as to such conditions, provisions, no officer, 
agent, or representative shall have such power or 
be deemed or held to have waived such conditions, 
or provisions, unless such waiver, if any, shall be 
written upon or attached hereto, nor shall any privi- 
lege or permission affecting the insurance under 
this policy exist or be claimed by the insured unless 
so written or attached. 


Provisions Required by law to be stated in this 
Policy. This Policy is in a stock corporation. 

In witness whereof, this company has executed 
and attested these presents; but this policy shall 
not be valid unless countersigned by the duly au- 
thorized Agent of the Company. 


STAR INSURANCE COMPANY OF 
AMERICA, 
Guy W. Earon, President. 
J. B. Kremer, Secretary. 


Countersigned at Pocatello, Idaho, this 27th day 
of April, 1921. 
WM. H. JACKSON, Jr., Agent. 


“This society shall not be liable beyond the actual 
eash value of the property at the time any loss or 
damage occurs,” and the loss or damage shall be 
ascertained or estimated according to such actual 
eash value, with property deduction for deprecia- 
tion, however caused, and shall in no event exceed 
what it would then cost the insured to repair or re- 
place the same with material of like kind and qual- 
ity; said ascertainment or estimate shall be made 
by the insured and this society, or, if they differ, 
then by appraisers, as hereinafter provided; and, 
the amount of loss or damage having been thus de- 
termined, the sum for which this society is liable 
pursuant to this policy shall be payable sixty days 
after due notice, ascertainment, estimate, and sat- 
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isfactory proof of the loss have been received by this 
society in accordance with the terms of this policy. 
It shall be optional, however, with this society to 
take all, or any part, of the articles at such ascer- 
tained or appraised value, and also to repair, re- 
build, or replace the property lost or damaged with 
other of like kind and quality within a reasonable 
time on giving notice, within thirty days after the 
receipt of the proof herein required, of its inten- 
tion so to do; but there can be no abandonment to 
this society of the property described. 

This entire policy shall be void if the insured has 
concealed or misrepresented, in writing or other- 
wise, any material fact or circumstance concern- 
ing this insurance or the subject thereof; or if the 
interest of the insured in the property be not truly 
stated herein; or in case of any fraud or false 
swearing by the insured touching any matter re- 
lating to this insurance or the subject thereof 
whether before or after a loss. 


This entire policy, unless otherwise provided by 
agreement indorsed hereon or added hereto, shall 
be void if the insured now has or shall hereafter 
make or procure any other contract of insurance, 
whether valid or not, on property covered in whole 
or in part by this policy; or if the subject of in- 
surance be a manufacturing establishment and it 
be operated in whole or in part at night later than 
ten o’clock, or if it cease to be operated for more 
than ten consecutive days; or if the hazard be in- 
creased by any means within the control or know!]- 
edge of the insured; or if mechanics be employed in 
building, altering or repairing the within de- 
scribed premises for more than fifteen days at any 
one time; or if the interest of the insured be othei: 
than unconditional and sole ownership; or if the 
subject of insurance be a building on ground not 
owned by the insured in fee-simple or if the subject 
of insurance be personal property and be or become 
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incumbered by a chattel mortgage; or if, with the 
knowledge of the insured, foreclosure proceedings 
be commenced or notice given of sale of any prop- 
erty covered by this policy by virtue of any mort- 
gage or trust deed; or if any change, other than by 
the death of the insured, take place in the interest, 
title, or possession of the subject of insurance (ex- 
cept change of occupants without increase of haz- 
ard) whether by legal process or judgment or by 
voluntary act of the insured, or otherwise; or if 
this policy be assigned before a loss; or if illuminat- 
ing gas or vapor be generated in the described 
building (or adjacent thereto) for use therein; or 
if (any usage or custom or trade or manufacture 
to the contrary notwithstanding) there be kept, 
used, or allowed on the above described premises, 
benzine, benzole, dynamite, ether, fireworks, gaso- 
line, Greek fire, gunpowder exceeding twenty-five 
pounds in quantity, naphtha, nitro-glycerine or 
other explosives, phosphorus or petroleum or any 
of its products of greater inflammability than kero- 
sene oil of the United States standard (which last 
may be used for lights and kept for sale according 
to law but in quantities not exceeding five barrels, 
provided it be drawn and lamps filled by day light 
or at a distance not less than ten feet from artifi- 
cial light); or if a building herein described 
whether intended for occupancy by owner or ten- 
ant, be or become vacant or unoccupied and so re- 
main for ten days. 


This society shall not be liable for loss caused di- 
rectly or indirectly by invasion, insurrection, riot, 
civil war or commotion, or military or usurped 
power, or by order of any civil authority or by 
theft; or by neglect of the insured to use all reas- 
onable means to save and preserve the property at 
and after a fire or when the property is endan- 
gered by fire in the neighboring premises: or (un- 
less fire insured, and, in that event, for the dam- 
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age by fire only) by explosion of any kind, or 
lightning; but lability for direct damages by light- 
ning may be assumed by specific agreement hereon. 

If a building or any part thereof fall, except as 
the result of fire, all insurance by this policy on 
such building or its contents shall immediately 
cease. 

This society shall not be liable for loss to ac- 
counts, bills, currency, deeds, evidences of debt, 
money, notes, or securities; nor, unless liability is 
specifically assumed hereon, for loss to awnings, 
bullion, casts, curiosities, drawings, dies, imple- 
ments, jewels, manuscripts, medals, models, pat- 
terns, pictures, scientific apparatus, signs, store or 
office furniture or fixtures, sculpture, tools, or 
property held on storage or for repairs; nor, be- 
yond the actual value destroyed by fire, for loss oc- 
casioned by ordinance or law regulating construc- 
tion or repair of buildings, or by interruption of 
business, manufacturing processes, or otherwise; 
nor for any greater proportion of the value of plate 
glass, frescoes, and decorations than that which this 
policy shall bear to the whole insurance on_ the 
building described. 

If an application, survey, plan or description of 
property be referred to in this policy, it shall be a 
part of this contract and a warranty by the insured. 

In any matter relating to this insurance no per- 
son, unless duly authorized in writing, shall be 
deemed the agent of this society. 

This policy may by a renewal be continued under 
the original stipulations, in consideration for pre- 
mium for the renewed term, provided that any in- 
crease of hazard must be made known to this so- 
ciety at the time of renewal or this policy shall be 
void. 

This policy shall be cancelled at any time at the 
request of the insured; or by the society by giving 
five days’ notice of such cancellation. If this policy 
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shall be cancelled as hereinbefore provided, or be- 
come void or cease, the premium having been ac- 
tually paid, the unearned portion shall be returned 
on surrender of this policy or last renewal, this so- 
ciety retaining the customary short rate; except 
that when this policy is cancelled by this society 
by giving notice it shall retain only the pro rata 
premium. 

If, with the consent of this society, an interest 
under this policy shall exist in favor of a mortga- 
gee or of any person or corporation having an in- 
terest in the subject of insurance other than the in- 
terest of the insured as described herein, the condi- 
tions hereinbefore contained shal! apply in the man- 
ner expressed in such provisions and conditions of 
insurance relating to such interest as shall be writ- 
ten upon, attached, or appended hereto. 

If property covered by this policy is so endan- 
gered by fire as to require removal to a place of 
safety, and is so removed, that part of this policy 
in excess of its proportion of any loss and of the 
value of property remaining in the original loca- 
tion, shall, for the ensuing five days only, cover the 
property so removed in the new location; if re- 
moved to more than one location, such excess of this 
policy shall cover therein for such five days in tho 
proportion that the value in any one such new loca- 
tion bears to the value in all such new locations; 
but this society shall not, in any case of removal, 
whether to one or more locations, be liable beyond 
the proportion that the amount hereby insured shall 
bear to the total insurance on the whole property 
at the time of fire, whether the same cover in new 
location or not. 


If fire occur the insured shall immediately give 
notice of any loss thereby in writing to this so- 
ciety, protect the property from further damage, 
forthwith separate the damaged and undamaged 
personal property, put it in the best possible order, 
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make a complete inventory of the same, stating the 
quantity and cost of each article and the amount 
claimed thereon; and, within sixty days after the 
fire, unless such time is extended in writing by this 
society, shall render a statement to this society, 
signed and sworn to by said insured, stating the 
knowledge and belief of the insured as to the time 
and origin of the fire, the interest of the insured 
and of all others in the property; the cash value 
of each item thereof and the amount of loss there- 
on; all incumbrances thereon; all other insurance, 
whether valid or not, covering any of said property; 
and a copy of all the descriptions and schedules in 
all policies; any changes in the title, use, occupa- 
tion, location, possession, or exposures of said prop- 
erty since the issuing of this policy; by whom and 
for what purpose any building herein described and 
the several parts thereof were occupied at the time 
of fire; and shall furnish, if required, verified plans 
and specifications of any building, fixtures, or ma- 
chinery destroyed or damaged; and shall also if re- 
quired, furnish a certificate of the magistrate or 
notary public (not interested in the claim as a 
creditor or otherwise, nor related to the insured) liv- 
ing nearest the place of fire, stating that he has 
examined the circumstances and believes the in- 
sused has honestly sustained loss to the amount that 
such magistrate or notary public shall certify. 


The insured, as often as required, shall exhibit 
to any person designated by this society all that 
remains of any property herein described, and sub- 
mit to examinations under oath by any person 
named by this society, and subscribe the same; and, 
as often as required, shall produce for examination 
all books of account, bills, invoices and other vouch- 
ers, or certified copies thereof, if originals be lost, 
at such reasonable place as may be designated by 
this society or its representatives, and shall per- 
mit extracts and copies thereof to be made. 
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In the event of disagreement as to the amount of 
loss the same shall as:above provided, be ascertained 
by two competent and disinsterested appraisers, the 
insured and this society each selecting one, and the 
two so chosen shall first select a competent and dis- 
interested umpire; the appraisors together shall 
then estimate and appraise the loss, stating sepa- 
rately sound value and damage, and, failing to 
agree, shall submit their differences to the umpire; 
and the award in writing of any two shall deter- 
mine the amount of such loss; the parties thereto 
shall pay the appraiser respectively selected by 
them and shall bear equally the expenses of the ap- 
praisal and umpire. 

This society shall not be held to have waived any 
provision or condition of this policy or any forfeit- 
ure thereof by any requirement, act, or proceeding 
on its part relating to the appraisal or to any ex- 
amination herein provided for; and the loss shall 
not become payable until sixty days after the notice, 
ascertainment, estimate, and satisfactory proof of 
the loss herein required have been received by his 
society, including an award by appraisers when ap- 
praisal has been required. 

This society shall not be liable under this policy 
for a greater proportion of any loss on the de- 
scribed property, or for loss by and expense of re- 
moval from premises endangered by fire, than the 
amount hereby insured shall bear to the whole in- 
surance, whether valid or not, or by solvent or in- 
solvent insurers, covering such property, and the 
extent of the application of the insurance under 
this policy or of the contribution to be made by this 
society in case of loss, may be provided for by agree- 
ment or condition written hereon or attached or ap- 
pended thereto. Liability for re-insurance shall be 
as specifically agreed hereon. 

If this society shall claim that the fire was caused 
by the act or neglect of any person or corporation, 
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private or municipal, this society shall, on payment 
of the loss, be subrogated to the extent of such pay- 
ment to all right of recovery by the insured for the 
loss resulting therefrom, and such right shall be as- 
signed to this society by the insured on receiving 
such payment. 

No suit or action on this policy, for the recovery 
of any claim, shall be sustainable in any court of 
law or equity until after full compliance by the in- 
sured with all the foregoing requirements, nor un- 
less commenced within twelve months next after 
the fire. 

Whenever in this policy the word “insured” oc- 
curs, it shall be held to include the legal represen- 
tative of the insured, and whenever the word “‘loss”’ 
occurs, it shall be deemed the equivalent of “loss 
or damage.” 

If this policy be made by a mutual or other com- 
pany, having special regulations, lawfully  ap- 
plicable to its organization, membership, policies or 
contract of insurance, such regulations shall apply 
to and form a part of this policy as the same may 
be written or printed upon, attached, or appended 
hereto. 


Endorsed, Filed May 22, 1922. 
W. D. McREYNOLDS, Clerk. 
By Theo. J. Turner, Deputy. 


(Star Insurance Company of America, Defendant). 
No. 360. 


VIT-A. 
AMENDMENT TO COMPLAINT. 
On or about June 29, 1921, in the office of de- 
fendant’s adjustors, Croxford & Young, at Salt 
Lake City, Utah, one W. H. Sherman, agent of this 
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plaintiff had a conversation with the defendant’s 
adjustors, at which time he informed the said Young 
that the plaintiff had requested that he take up 
with said adjustors the matter of adjusting the loss 
occasioned by the fire aforesaid, and that at said 
time and place the said Young stated to the said 
W. H. Sherman that he, Young, had been to Soda 
Springs, Idaho, for the purpose of adjusting the 
loss by fire of the property covered by the said pol- 
icy and that he had found, in inspecting the prem- 
ises, that there was a total loss of the property so 
covered, whereupon, the said W. H. Sherman in 
behalf of said plaintiff asked that the said Young 
what it was necessary for him to do as he was anx- 
ious to supply any information or reports desired 
or necessary, and that at said time the said Young | 
told him there was nothing at that time that cou 
be done and that there was nothing he wanted from 
the said Sherman or the plaintiff at that time, but 
that he was looking after the adjustment of the 
matter and would call upon the said Sherman and 
the plaintiff for such further information and re- 
ports as might be desired, and that the said Young 
thereafter did call upon the said W. H. Sherman 
for certain information and reports, all of which 
were supplied as aforesaid. 


That on the 19th day of August, 1921, defendant 
requested the plaintiff to make a sworn statement 
setting forth the knowledge and belief of the plain- 
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tiff as to the time and origin of the fire, the inter- 
est of the plaintiff and all others in the property, 
the cash value of each item thereof, and the amount 
of loss thereon, all encumbrances thereon, all other 
insurance, whether valid or not, covering any of 
said property, a copy of all description and security 
of all policies, any change in the title, use, occupa- 
tion or exposures of said property since the issu- 
ance of the same, by whom and for what purpose 
the building described in said policy of insurance, 
and the several parts thereof, were occupied at the 
time of the fire; that pursuant to said request this 
plaintiff, at considerable time and expense to him- 
self, furnished the defendant with such statement, 
which was accepted and retained without objection 
by the defendant, and that for many months there- 
after the defendant, through its agents and adjus- 
tors, continued further negotiations looking to a 
settlement and adjustment of the loss caused by 
said fire, and during said time requested and ob- 
tained at expense to the plaintiff, written infor- 
mation and documents pertaining to plaintiff’s title 
to said property, and at no time indicated to plain- 
tiff that payment of the said policy would be re- 
fused on account of failure to furnish written proof 
within a period of sixty days, as mentioned in said 
policy, and that the said defendants, by its acts 
and conduct, as aforesaid, and by reason of the mat- 
ters and things in this complaint alleged, has waived 
proof of loss as required in said policy and on ac- 
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count of its acts and conduct as aforesaid is es- 
topped from setting up any defense on the grounds 
of failure to furnish proof as set forth in said 
policy. 
Endorsed, Filed Oct. 14, 1922, 

W. D. McREYNOLDS, Clerk. 


(Title of Court and Cause.) 


No. 360. 
ANSWER. 

Comes now the above named defendant and for 
its answer to the complaint of the plaintiff on file 
herein, admits, denies and alleges as follows, to- 
wit: 

I. 

Admits the corporate character and business of 
the defendant, and that the defendant has been do- 
ing business and carrying on business in the State 
of Idaho, as alleged in paragraph 1 of said com- 
plaint. 


te 
Answering paragraph 2 of said complaint defend- 
ant denies any information or belief as to whether 
at any time or at all the plaintiff was the vendee 
of an executory contract entered into by the plain- 
tiff with the Natural Mineral Water Company, a 
corporation, for the purchase of Lot Five (5) and 
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the North One-half (14) of Lot Four (4) in Block 
Thirty-eight (38) or of any other lot or lots what- 
ever in the village of Soda Springs, Caribou Coun- 
ty, State of Idaho, together with the appurtenances 
thereon or otherwise, or in any manner or at all; 
or whether the plaintiff at any time in any manner 
or at all had an insurabe interest in a three (3) 
story frame building or the contents thereof, erect- 
ed or situate on the said premises last described, 
which said building was known as the “Idanha Ho- 
tel” at the time of its insurance or at the time of 
the destruction by fire as set forth in said com- 
plaint, or at any other time, or in any manner what- 
ever or at all; and therefore, for the reason that the 
said defendant has no information or belief upon 
the said subject sufficient to enable it to answer said 
allegation of the complaint as above set forth, it so 
states in this manner, as above set forth, and denies 
the same on that ground. 


Tid. 

Answering paragraph 3 of said complaint this 
answering defendant admits that on the 27th day 
of April, 1921, in consideration of the payment by 
the plaintiff to the defendant of the sum of Two 
Hundred Twenty-six ($226.00) dollars, the defend- 
ant delivered to the plaintiff its policy of insurance, 
a copy of which is attached to plaintiff’s complaint 
marked “Exhibit A” and thereof made a part; 
which said policy of insurance was executed and 
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attested by the defendant corporation by their 
President, Guy W. Earon, and Secretary, J. B. Kre- 
mer, and it was expressly provided that the policy 
“shall not be valid unless countersigned by the duly 
authorized Agent of the Company’; that said pol- 
icy was countersigned at Pocatello, Idaho, on the 
27th day of April, 1921, by W. H. Jackson, Jr., 
Agent; that by the terms of said policy of insurance 
the defendant insured the plaintiff for the term of 
one (1) year from the 27th day of April, 1921, at 
noon, until the 87th day of April, 1922, at noon, 
against all direct loss or damage by fire to an 
amount not to exceed Four Thousand ($4,000.00) 
dollars upon the property described in the said pol- 
icy as follows, to-wit: 


“#1. $3000.00 On the three-story shingle roof 
frame building, and its additions 
(if any) of like construction com- 
municating and in contact there- 
with, including foundations, 
plumbing, electrical wiring and 
stationary heating and lighting 
apparatus and fixtures; also all 
permanent fixtures, awnings, 
wall and ceiling decorations and 
frescoes, stationary scales and 
elevators, belonging to and con- 
stituting a part of said building, 
only while occupied for hotel and 
apartment purposes, situate No. 
70-75 on the East side of Dillon 
Street, between Hooper and Rail- 
road Streets, in Soda Springs, 
Idaho. 
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*2. 1000.00 On hotel or apartment or boarding 
or lodging house furniture, fix- 
tures, and furnishing materials, 
useful and ornamental; musical 
instrumental, mirrors, pictures, 
paintings, engravings and their 
frames; silver and plated ware, 
crockery, glassware and cutlery; 
supplies, provisions and _ fuel; 
laundry machinery and appara- 
tus, electrical apparatus, appli- 
ances and devices; tool, imple- 
ments and utensils used in the 
business and signs; and (PRO- 
VIDED the insured shall be lia- 
ble by law for loss or damage 
thereto or shall have specifically 
assumed liability therefor) this 
insurance shall also cover the per- 
sonal property of guests in cus- 
tody by the insured; all only 
while contained in the above de- 
scribed building and its additions 
(Gif any) of like construction com- 
municating and in contact there- 
with.” 


As set forth in the said policy of insurance upon 
the terms and conditions therein specified and not 
otherwise. 

Admits that “Exhibit A” attached to the plain- 
tiff’s complaint is a correct copy of the policy of 
insurance. 

Denies, except as hereinbefore specifically ad- 
mitted, that the defendant by its agent duly au- 
thorized thereto, executed or delivered to plaintiff its 
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policy of insurance in writing insuring the plain- 
tiff for the term of one (1) year from the 27th day 
of April, 1921, at noon, to the 27th day of April, 
1922, at noon, against all direct loss or damage by 
fire to an amount not to exceed Four Thousand 
($4,000.00) dollars upon a three-story, shingled 
roof frame building, occupied for hotel and aparit- 
ment purposes, situate in the East side of Dillon 
Street, between Hooper and Railroad Streets, in 
Soda Springs, Idaho; and the furniture, fixtures 
and furnishing material, silver ware, crockery, 
glassware, supplies, provisions and fuel and all ap- 
paratus, or implements contained in said building, 
said building being insured in the amount of Three 
Thousand ($3,000.00) dollars, and the furnishings 
and fixtures and etc., in the amount of One Thou- 
sand ($1,000.00) dollars. 


Denies that the said policy of insurance was exe- 
cuted by the defendant at Soda Springs, Idaho. 


IV. 

As to the allegations of paragraph 4 of said com- 
plaint, admits that no written application was made 
by the plaintiff to the defendant or its Agent, for 
the issuance of said insurance policy. 


Denies that the plaintiff at the time of the oral 
negotiations between plaintiff and defendant’s 
agent for the insuring of the property described, or 
at any other time, or before the issuance by de- 
fendant of insurance policy “Exhibit A” or at any 
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other time specifically or otherwise advised or in- 
formed the agent of said defendant, to-wit: Wil- 
liam H. Jackson, Jr., that the Natural Mineral Water 
Company had been the original owner of said prop- 
erty or that said Natural Mineral Water Company 
had sold the same to plaintiff, or that said Natural 
Mineral Water Company had placed a deed thereto in 
escrow in Soda Springs Bank, or that said deed 
or any deed had been placed in Soda Springs Bank 
with instructions to said bank that when the pur- 
chase price was paid in full that plaintiff should 
receive the deed. 


Denies that plaintiff advised said agent that he 
desired a clause in said policy making it payable 
to the Natural Mineral Water Company as thei: 
interest might appear. 

Denies that said Agent advised this plaintiff 
that he understood about the Natural Mineral 
Water Company or that it was included in the 
Fred J. Kiesel Estate, or that he would annex the 
clause in proper manner. 


Denies that William H. Jackson, Jr., by whom 
said policy of insurance was countersigned, being 
policy attached to plaintiff’s complaint and marked 
“Exhibit A” ever at any time or in any manner or 
at all, received any information whatever from said 
plaintiff that the Natural Mineral Water Company 
was the owner of the property or that there was 
any agreement whatever on the part of said Wil- 
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liam H. Jackson, Jr., agent as aforesaid, or other- 
wise, to insert in said policy any clause whatever, 
otherwise than appears in said policy, marked “Ex- 
hibit A’”’. 

Denies that in issuing said policy, said agent by 
mistake or inadvertance made the loss, if any, on 
the building therein insured, payable to the Fred 
J. Kiesel Estate, mortgagee or trustee as its in- 
terest might appear, or that there was any mistake 
or inadvertance whatever in making said loss on 
the building payable to the Fred J. Kiesel Estate, 
mortgagee or trustee; and this defendant avers 
that it has no information or belief upon the sub- 
ject sufficient to enable it to answer the following 
allegation of the complaint, to-wit: 


“that the Fred J. Kiesel Estate was not the 
mortgagee or trustee of said property and did 
not at that time, nor has not at any time since 
the issuing of said policy had any interest 
whatever in or to said insured property, and 
that the proceeds due under said policy are due 
and payable to plaintiff, who is the only party 
interested in the same.”’ 

And, therefore, defendant denies said  allega- 


tion upon that ground. 


" 

As to the allegations of paragraph 5 of said com- 
plaint, admits that on the 7th day of June, 1921, 
said hotel and apartment house, together with a 
portion of the furniture, fixtures, and furnishing 
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material, silver, plat ware, china and glassware, 
and cutlery, supplies, provisions and fuel and cer- 
tain utensils used in and about said business were 
partially destroyed by fire, but denies that the loss 
was total or that the cause of said fire was, or is 
unknown to the plaintiff. 


VI. 

Answering paragraph 6 of said complaint, this 
defendant denies that plaintiff’s loss as a result of 
said partial destruction of the insured property de- 
scribed, was Twenty-five Thousand ($25,000.00) 
dollars, or any other or greater sum than Twenty- 
five Hundred ($2500) dollars. 


VII. 

Answering the allegations of paragraph 7, this 
defendant denies that immediately after the de- 
struction of said insured property by fire, or at any 
other time whatever, or on the same date, the plain- 
tiff notified William H. Jackson, Jr., alleged to 
have been at that time, the defendant’s agent, of 
Pocatello, Idaho, of said loss by fire, or that there- 
after, or within forty-eight (48) hours after June 
7th, 1921, or at any other time, said William H. 
Jackson, Jr., notified the defendant herein, either 
by telegram or by written notice of the loss or de- 
struction of the insured property; that in response 
to said notification given to defendant’s agent by 
plaintiff, defendant sent its agent or adjustors to 
the scene, or the place of the said fire for the pur- 
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pose of adjusting said loss, in any manner what- 
ever, or at all. 


Admits that certain representatives of the de- 
fendant went to Soda Springs, Idaho, and made 
some investigation into the loss and inspected the 
premises whereon the said property had stood, pur- 
suant to, and in accordance with the terms and 
conditions of the policy of insurance, as follows, to- 
wit: 

“This society shall not be held to have 
waived any provision or condition of this pol- 
icy or any forfeiture thereof by any require- 
ment, act, or proceeding on its part relating 
to the appraisal or to any examination herein 
provided for; and the loss shall not become 
payable until sixty days after the notice, as- 
certainment, estimate, and satisfactory proof 
of the loss herein required have been received 


by this society, including an award by apprais- 
ers when appraisal has been required.” 


Denies that said defendant, by sending any of 
its representatives or adjustors or agents to in- 
spect said loss, waived any other or further notice 
or proof of loss by the plaintiff, or waived written 
proof of loss within sixty days as required by “Ex- 
hibit A” attached to plaintiff’s complaint and 
thereof made a part. 


Denies that the defendant at any time or in any 
manner whatever, sent any adjustor or agent or 
representative to adjust said loss or that the loss 
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was a total loss; and in this connection this de- 
fendant avers the fact to be: 


That on the 19th day of August, 1921, the de- 
fendant notified the plaintiff that in the event he 
made claim under said policy, sued on in this ac- 
tion, for loss to the property insured under said 
policy, alleged to have been caused by fire of June 
7th, 1921, that he was requested to comply with all 
of the terms and conditions of said insurance con- 
tract and his attention was particularly called to 
that portion of the same, recited in lines 70 to 76 
inclusive, which was quoted in said notification and 
which said notification was sent by registered mail 
and duly received by said plaintiff, a copy of which 
is hereto attached and marked “Exhibit I’, hereby 
referred to and hereof made a part; that there never 
was at any time or in any manner any waiver by 
the defendant of the terms and conditions of said 
policy of insurance. 


VIII. 
As to the allegations of paragraph 8 of said 
complaint, this defendant admits that the plain- 
tiff had: 


“insured said building outside and in addition 
to the policy herein referred to, in the amount 
of $12,000.00, that is to say, in a total amount 
including this policy of $16,000.00, being $12,- 
000.00, on said building and $4,000.00 on the 
furniture and contents thereof.” 
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IX. 

As to the allegations of paragraph 9 of said com- 
plaint, this defendant has no information or belief 
upon the subject sufficient to enable it to answer 
the following allegation: 

“That said building herein described was 
occupied as a hotel and apartment house at 


the time of its destruction by fire, as hereto- 
fore alleged.” 


And, therefore, it denies the same on that ground. 


» e 

As to the allegations of paragraph 10 of said com- 
plaint, denies that the loss of said premises was a 
total loss or that no disagreement has been had be- 
tween plaintiff and defendant as to the amount of 
the loss. 

Admits that no appraisal of the loss or the ap- 
pointment of parties to act as appraisers has been 
demanded by said defendant. 

Admits that no appraisal of said loss has been 
required or requested by the defendant. 


XI. 

Answering the allegations of paragraph 11 of 
said complaint, this defendant admits that defend- 
ant has not paid said loss or any part thereof. 

Denies that demand has been made for payment. 

XII. 
Answering the allegations of paragraph 12, this 
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defendant denies that the plaintiff has performed 
all of the conditions of said policy “Exhibit A” on 
his part to be performed; and in this connection 
this defendant avers the fact to be: 


That the plaintiff did not immediately after the 
fire give notice of any loss thereby in writing, to 
this defendant; did not protect the property from 
further damage; did not forthwith separate the 
damaged and undamaged personal property; did 
not put the same in the best possible order; did not 
make a complete inventory of the same stating the 
quantity and cost of each article and the amount 
claimed thereon; did not, within sixty days after 
the fire, render a statement to the defendant 
signed and sworn to by him stating the knowledge 
and belief of the plaintiff as to the time and origin 
of the fire, the interest of the insured and all other 
persons in the property; the cash value of each 
item thereof and the amount of loss thereon; all 
inecumbrances thereon; all other insurance whether 
valid or not covering any of the said property and 
a copy of all of the descriptions, and schedules in 
all other policies, or any changes in the title, use, 
occupation, location, possession, or exposures of 
said property since the issuing of said policy of in- 
surance; by whom and for what purpose the build- 
ing described in said policy, and the several parts 
thereof, were occupied at the time of the fire; and 
in each and all of these respects he failed to com- 
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ply with the terms and conditions of the policy on 
his part to be done and performed. 


XIII. 
Answering paragraph 18 this defendant admits 
that one year has not elapsed since the loss of said 
premises by fire, but, denies that the loss was total. 


XIV. 

Answering paragraph 14 of said complaint, this 
defendant has no information or belief upon the 
subject sufficient to enable it to answer the follow- 
ing allegation: 

“That this plaintiff is sometimes known as 
Theo Enders, and said insurance policy, “Ex- 
hibit A”’, was issued to Theo Ender's instead of 
Theodore Enders, but that Theodore Enders 


and Theo Enders are one and the same per- 
son.” 


And, therefore, denies the same on that ground. 


FURTHER ANSWERING SAID COMPLAINT 
AND FOR A FIRST AFFIRMATIVE DEFENSE, 
this answering defendant avers: 


i, 

That under the contract of insurance referred to 
in the plaintiff’s complaint, and marked ‘Exhibit 
A” and thereof made a part, it was, among other 
things, provided: 

“This policy is made and accepted subject to 


the foregoing stipulations and conditions, and 
to the following stipulations and conditions 
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printed on back hereon, which are hereby spe- 
cially referred to and made a part of this pol- 
icy, together with such other provisions, agree- 
ments, or conditions as may be endorsed here- 
on or added hereto; conditions provisions 
and agreements not in conflict with law 
or contrary to public policy, contained on 
the first page hereof and those hereafter placed 
hereon, and to the conditions placed upon page 
two hereof, all of which said conditions, pro- 
visions and agreements are hereby specially 
referred to and made a part of this policy; and 
no officer, agent or other representative of this 
company shall have power to waive any pro- 
vision or condition agreement of this policy 
except such as by the terms of this policy may 
be the subject of agreement endorsed hereon 
or added hereto; and as to such conditions, pro- 
visions and agreements, no officer, agent or 
representative shall have such power or be 
deemed or held to have waived such conditions, 
provisions and agreements, unless such waiver, 
if any, shall be written upon or attached here- 
to, nor shall any privilege or permission af- 
fecting the insurance under this policy exist or 
be claimed by the insured unless so written 
or attached.” 


Also: 


“This entire policy shall be void if the in- 
sured has concealed or misrepresented, in writ- 
ing or otherwise, any material fact or circum- 
stance concerning this insurance or the sub- 
subject thereof; or if the interest of the in- 
sured in the property be not truly stated here- 
in; or in case of any fraud or false swear- 
ing by the insured touching any matter relat- 
ing to this insurance or the subject thereof 
whether before or after a loss.” 
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That the plaintiff, on the 27th day of April, 1921, 
at the time of the issuance of said policy of insur- 
ance was not the owner of said real property de- 
scribed in said policy of insurance, nor did he have 
any insurable interest therein; nor was the said 
plaintiff, at the time of the fire, when the said 
property is alleged to have been destroyed, to-wit: 
On the 7th day of June, 1921, the owner of said 
property nor did he have any insurable interest 
therein; but the said real property stood in the 
name and was owned by the Natural Mineral 
Water Company, and the said Natural Mineral 
Water Company at said time was the owner of said 
property and the said plaintiff did not, at either 
of said times, have any right, title or interest there- 
on or thereto. 


II. 

That said plaintiff at the time when the policy 
of insurance was issued, obtained and procured to 
be attached to said policy of insurance, the mort- 
gagee clause set forth in said policy of insurance 
attached to plaintiff’s complaint, in favor of the 
Fred J. Kiesel Estate, mortgagee, as its interests 
might appear, and had inserted in said policy the 
provision that the loss, if any, on building only, sub- 
ject, however, to all of the terms and conditions of 
said policy, payable to assured and Fred J. Kiesel 
Estate, mortgagee. 
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That later and on the 20th day of September, 
1921, and after the said fire, the said plaintiff set 
forth and specified in a statement made by him to 
this defendant that the said Kiesel estate has and 
holds an interest in said property as security in the 
sum of about Fifty-four Hundred ($5400) dollars, 
and that there were and are no other incumbrances 
thereon. 

That the said plaintiff in the complaint filed in 
this action, in paragraph 4 of said complaint, sets 
forth and specifies that the said Fred J. Kiesel Es- 
tate was not the mortgagee or trustee of said prop- 
erty, and did not at that time nor has it at any 
time since the issuing of said policy, have any in- 
terest whatever, in or to said property; that by rea- 
son of the allegations of the said complaint there 
was and is a material misrepresentation in writing 
as to a material fact and circumstance concerning 
this insurance and the subject thereof, and of the 
interest of the assured, in the property, and under 
the terms of the policy above quoted, the said policy 
is void and the plaintiff has no right to recover 
thereon. 


FURTHER ANSWERING SAID COMPLAINT 
AND AS A SECOND AFFIRMATIVE DE- 
FENSE, this defendant avers: 


I. 
That under and by virtue of the contract of in- 
surance referred to in plaintiff’s complaint marked 
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“Exhibit A” and made a part thereof, it was, among 
other things, provided as follows, to-wit: 


“Tf fire occur the insured shall immediately 
give notice of any loss thereby in writing to 
this society, protect the property from further 
damage, forthwith separate the damaged and 
undamaged personal property, put it in the 
best possible order, make a complete inventory 
of the same, stating the quantity and cost of 
each article and the amount claimed thereon; 
and, within sixty days after the fire, unless 
such time is extended in writing by this so- 
ciety, shall render a statement to this society, 
signed and sworn to by said insured, stating 
the knowledge and belief of the insured as to 
the time and origin of the fire, the interest of 
the insured and of all others in the property; 
the cash value of each item thereof and the 
amount of loss thereon; all incumbrances 
thereon; all other insurance, whether valid or 
not, covering any of said property; and a copy 
of all the descriptions and schedules in al! poli- 
cies; any changes in the title, use, occupation, 
location, or exposures of said property, 
since the issuing of this policy; by whom 
and for what purpose any building herein de- 
scribed and the several parts thereof were oc- 
cupied at the time of fire’; 


Also: 


“No suit or action on this policy, for the re- 
covery of any claim, shall be sustainable in 
any court of law or equity until after full com- 
pliance by the insured with all the foregoing 
requirements, nor unless commenced within 
twelve months next after the fire.” 
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That the said plaintiff did not immediately after 
the fire, on the 7th day of June, 1921, or at any 
other time give notice in writing to the defendant 
nor did he protect the property from further dam- 
age or forthwith separate the damaged from the 
undamaged property or put it in the best possible 
order; or make a complete inventory of same stat- 
ing the quantity and cost of each article and the 
amount claimed thereon; nor did he, within sixty 
days after said fire, to-wit: within sixty days after 
June 7th, 1921, render a statement to said defend- 
ant signed and sworn to by said plaintiff stating 
the knowledge and belief of the plaintiff as to the 
time and origin of the fire, the interest of the plain- 
tiff and of all others in the property; the cash 
value of each item thereof and the amount of loss 
thereon; all incumbrances thereon, all other insur- 
ance whether valid or not, covering any of said 
property; a copy of all description and schedules 
of all policies; any change in the title, use, occu- 
pation or exposure of said property since the issu- 
ing of said policy; by whom and for what purpose 
the building described in said policy of insurance, 
and the several parts thereof, were occupied at the 
time of the fire; nor did he furnish any of said 
items in any manner whatever or at all, or comply 
with any of the requirements of said clause and con- 
dition of said policy; nor was the same at any time 
extended in writing or otherwise by the defendant 
and by reason thereof, and the failure and neg- 


Theodore Enders 191 


lect on the part of the plaintiff to comply with 
and perform the conditions of said policy as 
above set forth, said plaintiff was precluded 
from maintaining or sustaining in any court of 
equity this suit or any suit. 


Further answering said complaint and by way 
of THIRD AFFIRMATIVE DEFENSE, this an- 
swering defendant avers: 


le 

That under and by virtue of the contract of in- 
surance referred to in plaintiff’s complaint, marked 
“Exhibit A” and thereof made a part, it was among 

other things provided: 
“This entire policy, unless otherwise pro- 
vided by agreement endorsed hereon or added 
hereto, shall be void * * * * if the interest of 


the insured be other than unconditional and 
sole ownership ;” 


That the ownership of the said plaintiff was not 
at the time of the issuance of the said policy, or at 
the time of the fire, sole or unconditional, but the 
said title to said real property described in the said 
policy of insurance was at all of said times in the 
Natural Mineral Water Company; and there was 
no agreement endorsed on said policy or added 
thereto relative to said ownership; and by reason 
thereof the said policy was and is void, and the 
plaintiff has no cause of action against this de- 
fendant. 
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Further answering said complaint and for a 
FOURTH AFFIRMATIVE DEFENSE, this de- 
fendant alleges: 

1e 

That under and by virtue of said insurance con- 
tract referred to in plaintiff’s complaint and 
marked “Exhibit A” and thereof made a part, it 
was, among other things, provided: 


“This society shall not be liable beyond the 
actual cash value of the property at the time 
any loss or damage occurs, and the loss or dam- 
age shall be ascertained or estimated accord- 
ing to such actual cash value, with property 
deduction for depreciation, however caused, 
and shall in no event exceed what it would 
then cost the insured to repair or replace the 
same with material of like kind and quality; 
said ascertainment or estimate shall be made 
by the insured and this society, or, if they dif- 
fer, then by appraisers, as hereinafter pro- 
vided; and, the amount of loss or damage hav- 
ing been thus determined, the sum for which 
this society is liable pursuant to this policy 
shall be payable sixty days after due notice, 
ascertainment, estimate, and satisfactory proof 
of loss have been received by this society in 
accordance with the terms of this policy. It 
shall be optional, however, with this society to 
take all, or any part, of the articles at such as- 
certainment or appraised value, and also to re- 
pair, rebuild, or replace the property lost or 
damaged with other of like kind and quality 
within a reasonable time on giving notice, 
within thirty days after the receipt of the 
proof herein required, of its intention so to 
do; but there can be no abandonment to this 
society of the property described.” 
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II. 

That there was no ascertainment whatever of 
the actual cash value of the property at the time 
the loss occurred, nor was the same estimated in 
any manner whatever or attempted to be estimated; 
nor was there any appraisement of the same, nor 
any effort on the part of the plaintiff to have de- 
termined in any manner the actual loss, if any, 
sustained by the said fire; nor was the sum for 
which the defendant might or could be liable under 
the terms of the policy determined at any time 
whatever prior to the bringing of this suit either 
sixty days thereto or any other time, nor has there 
been any determination or estimate of the amount 
or value of the property alleged to have been de- 
stroyed by fire prior to or at the time of the com- 
mencement of this suit. 


Wherefore, and by reason of the said provisions 
of the policy above set forth and the failure and 
neglect of the plaintiff to conform to the terms 
thereof no cause of action exists in favor of the 
plaintiff and against the defendant at the time of 
the commencement of this suit or any subsequent 
time. 


WHEREFORE, defendant having fully an- 
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swered, prays to be dismissed with its costs in its 
behalf sustained. 


WHITE & BENTLEY, 
Pocatello, Idaho, 


Attorneys for Defendant. 
GEORGE F. SHELTON, 


Butte, Montana, 
of Counsel for Defendant. 
(Duly verified. ) 


“EXHIBIT I’. 
Croxford & Young 
Adjusters of Fire Losses, 
302-3 Ness Building. 


Salt Lake City, Utah, August 19th, 1921. 


Mr. Theo. Enders, 
Soda Springs, Idaho. 
Dear Sir: 

In the event you make claim under Policy No. 
28857 of the Star Insurance Company of New York 
for loss to the property insured under said pol- 
icy, alleged to have been caused by fire of 
June “7th, 1921, you are hereby respectfully 
requested to comply with all the terms and con- 
ditions of said policy contract, and your especial 
attention is called to that portion of same recited in 
lines 70 to 76 inclusive, reading as follows, to-wit: 


“Within sixty days after the fire, unless such 
time is extended in writing by this company, shall 
render a statement to this company, signed and 
sworn to by said insured, stating the knowledge 
and belief of the insured as to the time and origin 
of the fire; the interest of the insured and all others 
in the property; the cash value of each item there- 
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of and the amount of loss thereon; all incumbrances 
thereon; all other insurance, whether valid or not, 
covering any of said property; and a copy of all the 
descriptions and schedules in all policies; any 
changes in the title, use, occupation, location, pos- 
session, or exposures of said property since the is- 
suing of this policy; by whom and for what pur- 
pose any building herein described and the several 
parts thereof were occupied at the time of the fire.” 
Yours truly, 
STAR INSURANCE COMPANY. 
By Croxford & Young, 


Adjusters. 
Y/JHB 
“Registered” 
Endorsed, Filed Sept. 5, 1922. 
W. D. McREYNOLDS, Clerk. 
By Theo. J. Turner, Deputy. 


At a stated term of the District Court of the 
United States for the District of Idaho, Eastern 
Division, held at Pocatello, Idaho, on October 14, 
1922, the following proceedings, among others were 
had, to-wit: 

Present: 

HON. FRANK 8. DIETRICH, 
District Judge. 
THEODORE ENDERS, 
VS. 
ALLIANCE INSURANCE CO., et al., 
Consolidated Nos. 357-358-359-3860. 

It was agreed by counsel and ordered that the 

cause of Theodore Enders vs. Alliance Insurance 
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Company, British & Federal Fire Underwriters of 
the Norwich Union Fire Insurance Society, Com- 
mercial Union Assurance Company, Ltd., and Star 
Insurance Company of America be, and they hereby 
are consolidated for the purpose of trial. 


(Title of Court and Cause.) 


BILL OF EXCEPTIONS. 
Appearances: 

B. W. Davis, Esq., and T. D. Jones, Esq., 

For Plaintiff, 

George F. Shelton, Esq., and Messrs. White 

& Bentley, 
For. Defendants, 

This cause came on for hearing before Hon. 
Frank S. Dietrich, Judge of the above-entitled 
Court, and a jury, this 14th day of October, 1922, 
whereupon the following proceedings were had, to- 
wit: 

Counsel for plaintiff moved the Court for leave 
to amend their complaints in certain particulars. 

THE COURT: Give me the data, and you can 
put it in form afterwards. Where are you going to 
claim that this alleged waiver took place? 

MR. JONES: It took place, as I recall it, at Salt 
Lake City, in a conversation between Shearman, who 
was acting for Mr. Enders, and Mr. Young. 

THE COURT: The adjuster? 
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MR. JONES: Yes. 

THE COURT: That was in Salt Lake? 

MR. JONES: In Salt Lake. I think it was in 
the office of Croxford & Young, in Salt Lake. 

THE COURT: And about when? 

MR. JONES: And this was a short time,—about 
the same day that he came back from the investi- 
gation of the condition of the property destroyed. 

THE COURT: And it was oral, as I under- 
stand? 

MR. JONES: Oral. 

THE COURT: I think you would better state 
about what—approximately or substantially what 
it was, what was said then. 

MR. JONES: As I recall— 

THE COURT: Well, have you the man here 
now? 

MR. JONES: Yes. 

THE COURT: Perhaps you would better talk 
with him a moment and give us definitely what we 
are to— 

MR. JONES: I think I can tell you in sub- 
stance. 

THE COURT: Very well. 

MR. JONES: That Mr. Shearman told Mr. 
Young that he had come down at the request of 
Mr. Enders, who had asked him to take this matter 
up with him, to adjust the loss, or words to that 
effect, and that in this conversation he asked Mr. 
Young what the loss was, and he says, “It is a 
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total loss.” “Well,” he says, “I am representing 
Mr. Enders. Now if there is anything that you re- 
quire us to do in this matter, we would be glad to 
do it.”” And he said, ‘There is nothing further for 
you to do until you hear from us or until you are 
further notified.” He said, ‘We will furnish you 
any proofs you desire,” that is, Mr. Shearman said, 
and he says, ‘Well, we will call upon you if we 
need anything further in the matter.” And I am 
advised that Mr. Croxford was there with Young 
at the time, and this conversation was with both 
of them, and that they were both there, and pos- 
sibly Mr. Shearman was talking as much or more 
to Mr. Croxford at that time as he was to Young, 
but Young was present at this conversation, and 
that he has talked subsequent to that time, and ne- 
gotiations were carried on with Mr. Croxford. 

THE COURT: But so far as the alleged waiver 
is concerned, you mean to say that it all took place 
either with or in the presence of Mr. Young, who 
is here? 

MR. JONES: Yes, I think that is correct. He 
had numerous conferences, if the Court please, with 
these adjusters, but the question of waiver came up 
at that first, or acts and conduct and conversation 
that we claim amounted to waiver came up at that 
first conference, and they subsequently asked for 
other information, but the principal conversation 
took place at that first conference, and that was, we 
think, in the month of June. 
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THE COURT: At least that is the matter you 
rely upon, 

MR. JONES: Yes. 

MR. SHELTON: That is in the month of June? 

MR. JONES: That is as I recall it. It was 
anyway before the expiration of the  sixty-day 
period. If they will furnish us the time Mr. Young 
was over there looking at the building, we will fur- 
nish it now, because as we recall Mr. Young told 
Mr. Shearman at that time he had just come back 
from inspecting the condition of the fire. 

MR. SHELTON: Do I understand you that Mr. 
Croxford was there at that time? 

MR. JONES: I recall Mr| Shearman said he 
had the first conversation with Young, and Mr. 
Davis says that Croxford was there, but I 
wouldn’t— 

MR. DAVIS: His recollection is that he spoke 
to Croxford and Croxford said Young had the mat- 
ter in charge. 

MR. SHELTON: Well, it becomes important for 
us to know whether the conversation was with Mr. 
Young or Mr. Croxford. Mr. Croxford is not here, 
and Mr. Young is. We would like to know the date, 
if the Court please, and we would like to know 
specifically who were present, and what took place, 
because I think we are entitled to that. 

MR. JONES: If Your Honor please, Mr. Shear- 
man says he made no memorandum in writing of 
this, and his testimony naturally as he recalls it— 
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THE COURT: I don’t know what his testimony 
is, Mr. Jones, and I want you simply to state what 
amendment you are going to make. 

MR. JONES: The amendment we proposed, but 
he says he talked to both of these fellows, and the 
thing that is indefinite in his mind is as to whether 
or not he had all this conversation with one, or with 
both of them. He said when he first went down 
there— 

THE COURT: No, that wouldn’t be proper. The 
jurors are here, and I am not interested at all about 
that. The question is, what amendment do you pro- 
pose to make? 

MR. JONES: We propose to make the amend- 
ment we offered here. 

THE COURT: I must deny that. You must 
make it something more specific. You are in a 
sense asking to add another issue, and counsel are 
entitled to know what you are going to show. 

MR. JONES: I could dictate the amendment, 
but, as I stated, it is a little indefinite as to whether 
this conversation was entirely with Young. I will 
make it anyway. 

That prior to the 7th day of August, 1921— 

THE COURT: Can’t you give about the date? 

MR. JONES: Our best recollection is that it 
was before the 29th day of June, but another oc- 
currence that happened at that time—say about 
the 29th day of June, 1921, Croxford & Young, the 
adjusters of the defendant— 
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MR. SHELTON: If the Court please, I would 
like to have it specified whether it was Mr. Young 
or Mr. Croxford. 

MR. JONES: Possibly Croxford could be here. 

THE COURT: Do you expect Mr. Croxford here 
this morning? 

MR. SHELTON: No, Your Honor. He will not 
be here, because Mr. Young is the only one that 
had any information or knowledge with regard to 
this matter. Mr. Croxford has had nothing what- 
ever to do with it. 

MR. JONES: Do I understand from the Court 
that you want this dictated into the record exactly 
what it will be at this time, by a general statement? 

THE COURT: If you will give he data I ask for, 
you can put it in form afterwards,—the time, the 
place, and the person making the waiver, and sub- 
stantially what was said. What was the nature 
Or it? 

MR. JONES: The place was in Salt Lake City, 
in Croxford & Young’s office, on or about the 29th 
day of June, 1921, and occurred in a conversation 
had by Mr. Shearman, representing Mr. Enders, 
in talking with. Mr. Croxford first and then to 
Young, at which time, in the course of the conver- 
sation concerning the fire loss, Shearman advised 
the said adjusters that he was representing Mr. 
Enders, and that if there was any information or 
proof that he could furnish them or that they de- 
sider he was ready and anxious to do so, and that 
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it was stated to him at said time in substance or 
effect that they would call upon him if they needed 
—no, not at that time, there would be none, but 
they would call upon him when anything was re- 
quired, and further that in a written communica- 
tion with Jackson, the agent of the company, o 
or about the 14th day of June, 1921, in answer to 
a letter written to Mr. Jackson, Mr. Jackson, the 
local agent of the company, stated to Mr. Shearman 
that the adjusters were working on the loss and that 
they would probably want the policies within a short 
time, and that when they did they would let him 
know, and they would keep him advised as the case 
progressed, and that there was nothing that could 
be done at present. 

I think that furnishes the information of the 
time and place, and the persons talked to, and what 
the substance of the conversation was, and with 
Croxford & Young, it not being definite as _ to 
whether all of it occurred with Young, we would 
not say. He knows he talked to both at that time, 
and that in his first talk,—I might say this to coun- 
sel,—he first spoke to Croxford, because he knew 
Croxford. Croxford told him Young had the case 
in charge. Young was in the office, and then he 
carried on this conversation with Mr. Young. That 
he later had numerous conversations with Mr. 
Croxford concerning this matter. 

THE COURT: I think I will permit the amend- 
ment, on the condition, however, that you will agree 
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that if Mr. Croxford were present he would testify 
in substantially the same manner as Mr. Young 
will testify on the general subject. 

MR. JONES: Yes, we will agree to that. 

THE COURT: It being understood that Mr. 
Young is present and Mr. Croxford is not present 
in court. 

MR. SHELTON: I may say, if the Court please, 
without any intention to quibble at all, that I am 
informed by Mr. Young that Mr. Croxford left 
Salt Lake on the 14th of May, prior to the fire, and 
went to Europe, and was gone until the middle or 
latter part of September, and that Mr. Croxford 
was never present at any of these conversations. I 
just state that as a matter of— 

THE COURT: Well, you can show that later 
on. Let us proceed now, gentlemen. 

MR. SHELTON: The amendment being made, 
I presume, if the Court please, it may be— 

THE COURT: It will be deemed to be denied, 
yes, but at the noon hour you must put the amend- 
ment in proper form, and file it. 

MR. SHELTON: It may take me a moment or 
two after that to controversy or deny the allega- 
tions. 

THE COURT: I have the impression, gentle- 
men, that it is your desire to consolidate these four 
cases for trial. 
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MR. SHELTON: Your Honor, as I understand 
it, all the complaints are in the same language, 
and the answers are all identical. 

THE COURT: I say, it is your desire to have 
them consolidated? 

MR. JONES: Yes, Your Honor. 


MR. SHELTON: Yes, I think they should be 
consolidated. 


THE COURT: Very well. It may be so under- 
stood. 


MR. DAVIS: May it please the Court, and gen- 
tlemen of the jury, I presume that all of the jurors 
heard the statement that I made to the jurors first 
called into the jury box, and I will not make any 
lengthy statement now. 


We expect to prove by Mr. Enders that the Idan- 
ha hotel and the contents thereof, that he insured 
it and he paid his premiums, and it burned down, 
and he has done everything requested by the com- 
pany, and that he hasn’t been paid, and that the 
companies are liable. If we can prove these facts 
to you to your satisfaction, we will expect a verdict 
at your hands. 


We will call Mr. Enders. 


THEODORE ENDERS, produced as a witness 
on behalf of plaintiff, being first duly sworn, tes- 
tified as follows: 
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DIRECT EXAMINATION 


By MR. DAVIS: 

Q. You are the plaintiff in this case, Mr. En- 
ders? 

MR. SHELTON: If the Court please, at this 
time I desire to present an objection to the intro- 
duction of any evidence in this case, upon the 
ground that the complaint absolutely does not state 
a cause of action, and as I believe this to be a sub- 
stantial objection, if the Court please, I will ask 
Your Honor to indulge me for a moment while I 
present the points upon which I desire to rely. 


The complaint in this case, if the Court please, 
is based upon an insurance policy, and that is true 
of all of the cases, in which it is specifically set 
forth that there was insured the plaintiff in the case 
to the extent of each policy, of $3,000 on the build- 
ing and $1,000 upon the contents thereof. There 
is also set forth in the policy of insurance a specific 
statement making the loss, if any, payable to the 
Kiesel Estate, Fred J. Kiesel Estate, as mortgagee, 
and there is a mortgage clause in the policy making 
the mortgagee the beneficiary to the extent of what- 
ever right he had. The policy itself sued on there- 
fore is a policy in favor of the plaintiff, with a 
mortgagee clause in favor of the Fred J. Kiesel Es- 
tate. And that is the contract which is attached 
to the complaint and made a part thereof. When : 
eomes to filing his complaint in this case the plain- 
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tiff has failed to rely upon the contract as set forth 
and attached to his complaint, but says that the con- 
tract which he sues upon is not the contract upon 
which he relies to recover, and specifically sets 
forth that at the time when he applied for the policy 
of insurance upon this property he stated to the 
agent that the property itself was in the name of 
Natural Mineral Water Company, a corporation 
that held the legal title to the property, and he 
states further that the Fred J. Kiesel Estate was 
not a mortgagee at all, that it had no interest what- 
ever in the particular property in question, and was 
not interested therein, and thereupon he states that 
the agent stated to him that he understood the 
character and nature of the title of the Natural 
Mineral Water Company and the nature of the title 
to the property, and he states further that the Fred 
J. Kiesel Estate was not a mortgagee at all, that 
it had no interest whatever in the particular prop- 
erty in question, and was not interested therein, 
and thereupon he states that the agent stated to 
him that he understood the character and nature 
of the title of the Natural Mineral Water Com- 
pany and the nature of the title and claim of the 
Fred J. Kiesel Estate. Now our contention is in 
this case, if the Court please, that this being in the 
United States Court, where the distinction be- 
tween law and equity is maintained and a suit at 
law cannot be heard upon the equity side of the 
Court, that they bring a suit at law upon a policy 
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of insurance which does not, according to the alle- 
gations of their complaint state the actual contract, 
that there is no cause of action stated whatever, 
and they have no right to proceed at law. The only 
remedy which they have, and the only basis upon 
which they can recover, is by an action to re-form 
the contract, in equity, and then, after the contract 
is re-formed by a court of equity, maintain their 
suit upon that contract. 

Now, is the Court please, the authorities upon 
that point are clear enough. If the policy fails to . 
express— 

THE COURT: Before you get to your argu- 
ment, I don’t understand yet, Mr. Shelton, what 
your position is. Why aren’t they suing on the 
policy? To whom does the policy run? I haven’t 
seen the policy, and know nothing about it. 

MR. SHELTON: The policy is attached to the 
complaint. 

THE COURT: The suit is by Theodore Enders. 

MR. SHELTON: The policy runs—If Your 
Honor will pardon me reading— 

THE COURT: Ihave it. This is a copy, I sup- 
pose. The policy seems to run in favor of Theo- 
dore Enders, this one I have in my hand. 

MR. SHELTON: The policy insures Theodore 
Enders for the term of one year,—describing the 
property. On the next page, “Loss, if any, on build- 
ing only, subject, however, to all the terms and con- 
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ditions hereinafter set forth, payable to the assured 
and Fred J. Kiesel estate, mortgagee.” 

THE COURT: Now it is alleged that the Fred 
J. Kiesel Estate hasn‘t any interest as mortgagee? 

MR. SHELTON: It is now alleged that the Fred 
J. Kiesel Estate had no interest whatever as mort- 
gagee, and never was a mortgagee of this property. 

THE COURT: Is that your point? Is that the 
objection that you raise now? 

MR. SHELTON: And the point which I pre- 
sent is that the contract which they are seeking to 
enforce here is not the contract upon which they 
sue. Enders is bringing suit upon a policy of in- 
surance payable to himself and to a mortgagee. 

THE COURT: As the mortgagee’s interest ap- 
pears. 

MR. SHELTON: As the mortgagee’s interest 
appears, and specifying a specific mortgagee clause 
authorizing the mortgagee to be paid, and author- 
izing a subrogation to the mortgagee’s interest if 
the mortgagee is finally paid by the insurance. 

THE COURT: The policy is primarily payable 
to the plaintiff, and if the mortgagee hasn’t any 
interest then the insured may recover the whole, 
may he not? 

MR. SHELTON: No. 

THE COURT: Why not? 

MR. SHELTON: The policy was made payable 
to the Fred J. Kiesel Estate as mortgagee, with the 
plaintiff. The policy which they say they should 
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have had was a policy made payable to the Natural 
Mineral Water Company, as the ultimate owner of 
the property, or person who had the ultimate title, 
and that the Fred J. Kiesel Estate had no interest 
whatever. Now they are seeking, if the Court 
please, to base their right to recover upon a policy 
which did not exist in fact. The decisions of the 
United States Court upon that point are clear, if 
the Court please. 

THE COURT: I don’t follow you. Before we 
get to the decisions,—you speak perhaps somewhat 
figuratively. They are suing upon a policy which 
you signed, are they not? They set that out and 
attach it. 

MR. SHELTON: Yes. 


THE COURT: Then why do you say they are 
not suing upon the policy as it is written? 

MR. SHELTON: Just let me read to Your 
Honor the clause of the complaint— 

THE COURT: First, if I understand you, you 
say that they are not suing upon the policy as writ- 
ten, because the Fred J. Kiesel Estate is not made a 
party, is that the idea? 

MR. SHELTON: I beg Your Honor’s pardon. 
I didn’t understand. 
~ THE COURT: What significance do you attach 
to the fact that there is a clause in favor of the 
mortgagee? 
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MR. SHELTON: That it is necessary that the 
moragagee should be paid, whatever his interest 
was. 

THE COURT: But suppose he hasn’t any in- 
terest. 

MR. SHELTON: That is what they say; they 
say he hadn’t any interest whatever and was not 
a mortgagee. 

THE COURT: Then what right have you got to 
complain? 

MR. SHELTON: Because if there was a pol- 
icy of insurance payable to a mortgagee, then the 
mortgagee being paid to the extent of whatever his 
mortgage interest would be, the company would be 
subrogated to that interest and be allowed to credit 
against this— 

THE COURT: I don’t think I follow you yet. 
Suppose that you, as an owner of property, go to 
an agent and get insurance upon your property, 
and you have a moragtge upon your property, un- 
fortunately, and it is the understanding between 
you and your creditor that the policy is to protect 
him, so that the ordinary mortgage clause goes in, 
and the policy is payable to the mortgagee as his 
interest appears. Now suppose that thereafter, and 
before the policy expires, you discharge your in- 
debtedness and the mortgage is satisfied, and there- 
after, during the life of the policy, your building 
is destroyed or injured by fire, do you mean that 
you can’t sue on the policy? 
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MR. SHELTON: I mean you can’t sue on that 
policy until that policy is re-formed in equity. 

THE COURT: Yes. I would like to have your 
authorities upon that. That is so contrary to what 
I had supposed to be the law— 

MR. SHELTON: Upon that point, if the Court 
please, if the policy fails to express the— 

THE COURT: Oh, the general principal, I 
don’t care for that. Have you any authority upon 
the general proposition which you have now stated? 

MR. SHELTON: One of the recent cases in the 
Supreme Court is Lumber Underwriters vs. Rife, 
237 U.S. 608. 

THE COURT: Now what are the facts about it, 
briefly? 

MR. SHELTON: Now in that case the Court 
said: ‘‘When by its written stipulation the docu- 
ment gave notice that a certain term was insisted 
upon, it would be contrary to the fundamental 
theory of the legal relations established to allow 
parol proof that at the very moment when the pol- 
icy was delivered that term was waived.” 

THE COURT: Does this involve the question of 
the mortgage clause? 

MR. SHELTON: No, Your Honor. 

THE COURT: Then I don’t care to hear it. 

MR. SHELTON: That case was a_ different 
proposition, but it was the general principle that 
where a cause of action relies upon a specific docu- 
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ment, that there cannot be a waiver of the terms 
of that document and those terms ignored. 

THE COURT: You need not argue that. That 
proposition will be assumed here. That is an ele- 
mentary principle of law. 

MR SHELTON: An elementary principal of 
law. You can’t sue upon a contract which has not, 
according to the terms of the complaint, any ex- 
istence. If the contract was different in fact from 
the contract sued upon, then there is no right of 
recovery upon that contract, until it has been re- 
formed according to the allegations of the com- 
plaint. A man has no right to come into Court, if 
the Court please— 

THE COURT: But, Mr. Shelton, you keep in- 
sisting upon arguing a proposition of law which you 
may assume has been accepted by me. You may 
assume that the parties here must recover upon the 
contract as written. There is no use arguing that. 
It is an elementary principle. But I don’t see its 
application to this case, if your only objection is 
that it contains a clause making the loss, if any, 
payable to the mortgagee as his interest appears 
and it is alleged that the mortgagee hasn’t 
any interest. I may say to you that I assume 
this to be the law, and if I am incorrect in 
it I would be glad to have you call my attention to 
any decision holding the contrary, that if in such 
cases the owner of property, and mortgagor, buys 
insurance, and has the policy written in the owner’s 
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name, but with the mortgagee clause, and that 
thereafter he pays the mortgagee, so that the mort- 
gagee no longer has any interest, he, the insured, 
ean recover the full amount of the policy up to, of 
course, the actual extent of the loss, that the mort- 
gagee clause ceases to have any bearing, ceases 1) 
be of any force. 

MR. SHELTON: But at the time when the pol- 
icy was taken out the allegation is that there was 
a mortgage upon this property. 

THE COURT: You say the allegation is that 
there was? 

MR. SHELTON: That there was a mortgage 
upon this property. 

THE COURT: Where is that allegation now? 

MR. SHELTON: It is found in the—that is, it 
is set forth like this, paragraph 4 of the complaint: 
“That no written application was made by plain- 
tiff herein to the defendant or its agents for the 
insurance of said insurance policy, but that the 
plaintiff at the time of the oral negotiations be- 
tween plaintiff and defendant’s agent for the in- 
suring of the property heretofore described and be- 
fore the issuance by defendant of its insurance pol- 
icy, Exhibit “A”, the plaintiff specifically advised 
and informed the agent of said defendant, one Win. 
H. Jackson, Jr., he being the defendant’s agent who 
issued and delivered said policy, Exhibit “A” to 
plaintiff, that the Natural Mineral Water Company 
had been the original owners of said property and 
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had sold the same to plaintiff and placed a decd 
thereto in escrow in the Soda Springs Bank with in- 
structions to said bank that when the purchase price 
was paid in full that plaintiff should receive the 
deed, and plaintiff advised said agent that he de- 
sired a clause in said policy making it payable to 
the Natural Mineral Water Company as their in- 
terest might appear, and that said agent advised 
this plaintiff that he understood about the Nat- 
ural Mineral Water Company and that it was in- 
eluded in the Fred J. Kiesel estate and that he 
would annex the clause in proper manner; that in 
issuing said policy, as is shown therein, the said 
agent by mistake, or inadvertance, the exact reason 
being unknown to plaintiff, made the loss, if any, 
on the building, therein insured, payable to the Fred 
J. Kiesel Estate, mortgagee or trustee, as its inter- 
est might appear; that the Fred J. Kiesel Estate 
was not the mortgagee or trustee of said property 
and did not at that time, nor has not at any time 
since the issuing of said policy, had any interest 
whatever in or to said insured property, and that 
the proceeds due under said policy are due and pay- 
able to plaintiff, who is the only party in interest 
in the same.” 

There, if the Court please, is the allegation of the 
plaintiff’s complaint upon which he stands, and we 
say until that policy is re-formed he cannot recover, 
for the reason that the policy which he sues on is 
not the contract which he made. That is our posi- 
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tion in the case, if the Court please, and we believe 
that it is correct. 

THE COURT: The objection is overruled. 

MR. SHELTON: Permit an exception. 

MR. DAVIS: Q. You are the plaintiff in this 
action, Mr. Enders? 

A. Yes, sir. 

Q. Where do you live, Mr. Enders? 

A. At Henry, Idaho. 

Q. How long have you lived there? 

A. Just this summer. I have been back anid 
forth most of the time. 

Q. Where were you living in June, 1921? 

A. At Soda Springs. 

Q. How long had you been living at Soda 
Springs? 

A. About a year—two years, two years and— 
since ’17. 

Q. Yes. Are you familiar with lot 5 and the 
north half of lot 4 in block 38, in the village of Soda 
Springs, Caribou County? 

A. Yes, sir. 

Q. That is the land that the Idanha Hotel stood 
on? 

A. Yes, sir. 

Q. Who had been in possession of those lots and 
that building from about February first, 1918? 

A. Thad. 

Q. Have you been in possession all of the time? 

A. Yes, sir. 
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Q. Who has paid the taxes on that? 

A. I have. 

MR. SHELTON: Objected to as incompetent 
and irrelevant, if the Court please. 

THE COURT: Why do you ask the question? 
I don’t see how it is material as to who paid the 
taxes. 

MR. DAVIS: Your Honor, we expect to show 
that he bought the property under oral negotiation 
first, and went into possession of the property. We 
are merely showing that he had had possession and 
had been paying the taxes theron. We will con- 
nect that up. 

THE COURT: Very well. I will let you make 
the showing. Of course you must show that you 
were the owner of the property wtihin the terms of 
the policy. 

MR. DAVIS: We appreciate that, Your Honor. 

Q. Did you have any negotiations with refer- 
ence to the purchase of the Idanha Hotel and the 
land it stood on? 

A. Yes, sir. 

Q. Who did you have your negotiations with? 

MR. SHELTON: Objected to, if the Court 
please, as incompetent. Oral evidence cannot be in- 
troduced at this time— 

THE COURT: Overruled. 

MR. DAVIS: Answer the question. 

A. With the Natural Mineral Water company, 
through Fred J. Kiesen, through Clark. 
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W. A. Clark? 

Yes. 

When was that, Mr. Enders? 

You mean to say— 

When you had your first negotiations. 
That was in 717. 

Yes. Did you make arrangements for the 
purchase of the property at that time? 


5 OPOPOPO 


A. I did with Mr.—I did, yes. 

Q. You did, yes. Was that your answer? 

A. Yes, I did. 

Q. Were those negotiations with Mr. Kiesel oral 
ly? 

A. Yes, sir. 

Q@. Did you receive and letters from Mr. Kiesel 


with reference to that? 

A. Yes, sir. 

Q. (Showing paper to witness) Do you know 
what that is, Mr. Enders? Just state what it is. ' 

A. This is a letter from Senator Clark to Mr. 
Kiesel, that he would accept four thousand dol- 
lars— 

THE COURT: Well, don’t give that. 

MR. DAVIS: -Q. Can’t you just look at the letter 
closely now and tell what it is, Mr. Enders? You 
say it is a letter from Mr. Clark. It isn’t a letter 
from Mr. Clark. 

A. This is a letter from Fred J. Kiesel to me. 

MR. DAVIS: We offer it in evidence as an ex- 
hibit. 
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THE COURT: You may have it marked now. 
Said letter was marked 


PLAINTIFF’S EXHIBIT NO. 1. 
MR. DAVIS: And mark this as Plaintiff’s Ex- 
hibit No. 2. 
A certain letter was marked 


PLAINTIFF’S EXHIBIT NO. 2. 
MR. DAVIS: And this one 3. 
A certain letter was marked 


PLAINTIFF’S EXHIBIT NO. 8. 

MR. DAVIS: Just another question, Mr. End- 
ers. 

Q. I call your attention to the envelope pinned 
to the exhibit. Is that the envelope that the letter 
was received in? 

A. Yes, sir. 

MR. DAVIS: We offer in evidence Plaintiff’s 
Exhibit No. 1. 

MR. SHELTON: These are negotiations, if the 
Court please, leading up to, as I understand it, the 
final transfer of the property, and I do not think 
they are material or relevant until we have been 
assured that there was some definite transfer of 
this property. It would be simply a negotiation. 

THE COURT: Do you intend to show that there 
was a transfer of the property? 

MR. DAVIS: Yes, Your Honor. 
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THE COURT: Very well. I will let them go in. 

MR. DAVIS: Q. The envelope attached to Plain- 
tiff’s Exhibit No. 2, is the envelope that it was re- 
ceived in? 

A. Yes, sir. 

MR. DAVIS: We offer in evidence Plaintiff’s 
Exhibit 2. 

Q. The envelope attached to Plaintiff’s Exhibit 
No. 8, is the envelope that that letter was received 
in, is it, Mr. Enders? 

A. Yes, sir. 

MR. DAVIS: I offer in evidence Plaintiff’s Ex- 
hibit No. 8. 

Q. Did you purchase the hotel at that time, Mr. 
Enders? 

A. Yes, sir. 

MR. SHELTON: Objected to, if the Court 
please, as incompetent, irrelevant, and immaterial. 

THE COURT: I assume that is preliminary. It 
won’t be regarded as substantive proof of the pur- 
chase. 

MR. DAVIS: If the Court please, due to the fact 
that Mr. Enders carried on these negotiations with 
Mr. Kiesel, who was an old friend of his, we expect 
to show that he bought it and the deed was put up in 
escrow, and he went into possession of the property. 

THE COURT: Very well. 

MR. SHELTON: If the Court please, I object 
until the deed is shown to have been put in escrow 
and an escrow agreement presented, and the nego- 
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tiation put in such shape that it gives him some def- 
inite title to that property, then there is no title in 
him upon which he has a right to maintain this suit. 

THE COURT: That may be. I will hear you 
upon that a little later, when I know what the facts 
are. I can’t see that it makes any difference which 
end of this proof you put in first. 

MR. SHELTON: No, Your Honor. I am simply 
presenting my point. 

THE COURT: Yes. I will hear you upon that 
later, when we come to the question of whether or 
not when this policy was written the insured had an 
insurable interest. You may proceed. 

MR. DAVIS: Q. What were the terms of that 
purchase, Mr. Enders? 

A. Four thousand dollars. 

Q. When should it be paid ? 

A. Well, whenever I could. He wasn’t going to 
work no hardship on me. 

Q. Were you to pay interest on the amount? 

A. Yes, sir. 

Q. Was a deed prepared at the time? 

MR. SHELTON: If the court please— 

WITNESS: The deed was— 

THE COURT: Just answer yes or no. Was the 
deed prepared? At what time? 

MR. DAVIS: At the time of his negotiations in 
1917, the latter part of the year. 

A. The deed was not prepared at that time. 

Q. Do you know why it was not prepared? 
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A. Because it took time. He had to take it up 
with Senator Clark to get that deed prepared. 

Q. Was a deed later prepared? 

A. Yes, sir. 

Q. Where was that deed placed? 

A. In the Soda Springs Bank. 

Q. Is the deed there now? 

A. Yes, sir, that is, the Soda Springs Bank 
moved into a larger bank, and Mr. Torgeson, he 
used to be the cashier of the Soda Springs bank, 
and then he moved up into Largellier’s Bank. 


Q. What was the agreement with reference to 
when the deed should be turned to you? 

MR. SHELTON: That is entirely incompetent. 

THE COURT: Sustained. I had supposed you 


would produce the deed and escrow agreement. 


MR. JONES: If the Court please, the escrow 
agreement need not be in writing. This agreement 
was partly in letters and partly oral. 

THE COURT: Where is the deed? 

MR. JONES: The deed is here. 

THE COURT: I think IJ will have to ask you to 
produce the deed. 

MR. DAVIS: Yes. Perhaps we had better ex- 
cuse Mr. Enders and-— 

THE COURT: Yes. You may stand aside for 
a moment, Mr. Enders. 


222 Alliance Insurance Co., et al., vs. 


JOSEPH T. TORGESON, produced as a witness 
on behalf of plaintiff, being first duly sworn, testi- 
fied as follows: 


A certain paper was marked 


PLAINTIFF’S EXHIBIT NO. 4. 
DIRECT EXAMINATION. 


By MR. DAVIS: 

Q. State your name. 

A. Joseph T. Torgesen. 

Q. You live at Soda Springs, Mr. Torgesen? 
A. Yes, sir. 

Q. What is your occupation? 

A. Cashier of the Bank of Soda Springs. 

Q. I hand you Plaintiff’s Exhibit No. 4, and ask 
you if you know what that is. 

A. It is a deed to the Hotel Idanha property, 
from the Natural Mineral Water Company to The- 
odore Enders. 

Q. In whose possession is the deed now? 

A. It is being kept at Soda Springs, by the Bank 
of Soda Springs. 

Q. You are with the Bank of Soda Springs? 

A. Yes, sir. 

Q. Is it in your charge? 

A. Yes, sir. 

Q. What are your instructions with reference to 
that deed, Mr. Torgensen? 


Theodore Enders DOS 


MR. SHELTON: Those instructions, are they in 
writing? 

A. The instructions are in writing. 

MR. SHELTON: Where are those writings? 

A. In my pocket. (Producing paper). 

MR. DAVIS: Q. Are all of the instructions in 
writing, Mr. Torgesen? 

A. All the instructions that I have from the 
party that submitted the deed to me are in writing, 
but I received other instructions later on from Mr. 
Enders, in connection with the deed. 

THE COURT: From Mr. Enders, you say? 

A. That is, instructions that were sent to me 
through Mr. Enders. 

THE COURT: We will get at those one at a 
time. 

MR. DAVIS: Just give me the other letter, Mr. 
Torgesen. 


Witness produced paper, which was 
marked PLAINTIFF’S EXHIBIT NO. 5. 


MR. DAVIS: We offer in evidence, if the Court 
please, the deed, Plaintiff’s Exhibit No. 4. 

MR. SHELTON: We object to that, if the Court 
please, until the negotations with regard to this 
matter, and the instructions—They are claiming 
there was a deed in escrow. 

THE COURT: When does this instrument that 
you produce here as a deed, and now marked Plain- 
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tiff’s Exhibit 4, when did it come into your posses- 
sion or the possession of your bank? 

A. I think it was in June, 1920. 

THE COURT: You know that of your own 
knowledge, do you? 

A. That is my recollection, yes, sir. 

THE COURT: You were an officer of the bank 
at that time? 

A. Yes, sir. 

THE COURT: And was it delivered to you per 
sonally? 

A. It came to me through the mails. 

THE COURT: Accompanied by a letter? 

A. Accompanied by a letter. 

THE COURT: And is that one of the instru- 
ments which counsel holds in his hand? 

A. One of those letters is the letter that accom- 
panied the deed. 

MR. DAIVS: Mark this. 

A certain paper was marked 
PLAINTIFF’S EXHIBIT NO. 6. 

THE COURT: And the letter now marked Ex- 
hibit 6? 

A. Yes, sir. 

THE COURT: And you then took possession of 
the deed pursuant to the request or instructions in 
that exhibit? 

A. Yes, sir. 
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THE COURT: And have you had possession of 
it ever since? 

A. Yes, sir. 

THE COURT: I mean you or the bank? 

A. Yes, sir. 

THE COURT: The objection will be overruled. 
The deed may go in. You need not read it to the 
jury at present though. I would like to get this 
proof all in, and then I will hear you. 

MR. SHELTON: Do I understaand the letter 
goes in also? 

THE COURT: It hasn’t been offered yet. But 
of course it will have to go in if the deed is to be re- 
garded as of any importance at all. You offer that 
letter now, do you? 


MR. DAVIS: Yes, I am going to offer them. I 
have two letters, Your Honor. 


THE COURT: Let us take one at a time. The 
one he identified which accompanied the deed. 


MR. DAVIS: Q. Handing you Plaintiff’s Ex- 
hibit 6, I will ask you if that is the letter that ac- 
companied the deed when it came into your pos- 
sesion? 


A. Yes, sir. 


MR. DAVIS: We offer in evidence Plaintiff’s 
Exhibit No. 6. 


MR. SHELTON: That is Exhibit 6? 
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MR. DAVIS: Yes. 

THE COURT: Have you another letter? 

MR. DAVIS: I haven’t offered that yet. I had 
it marked, five, first, because it bore a prior date. 

Q. Handing you Plaintiff’s Exhibit No. 5, when 
did you come into possession of that letter? 

A. I came into possession of this letter about the 
time that I received the deed and the other letter. 
After I had notified Mr. Enders that I had this 
deed ,then he gave me this letter, which was ad- 
dressed to him. 

MR. DAVIS: We offer Plaintiff’s Exhibit No. 5. 

THE COURT: Let me see the two letters, will 
you? 

MR. DAVIS: (Handing papers to the judge) I 
had five marked ahead of six, because it bore a 
prior date. 

THE COURT: Yes. 

MR. DAVIS: Q. And you are still holding this 
deed in your possession under the two letters intro- 
duced and such instructions as you have? 

A. Yes, sir. 

Q. What are your final instructions, Mr. Torge- 
sen, with reference to the delivery of this deed to 
Enders? 

MR. SHELTON: If the Court please, that is in- 
competent and immaterial and irrelevant, oral tes- 
timony, in the face of letters which have been pre- 
sented here, unless there are other lettrs. 
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THE COURT: Read the question. 

(Question read). 

THE COURT: Did you have any other instruc- 
tions in writing, than such as are contained in 
these two letters that have been offered in evi- 
dence? 

A. No, sir. 

THE COURT: These aren’t escrow agreements 
at all, of course, these letters. 

MR. DAVIS: We are simply trying to show, the 
reason we tried to get at it with Mr. Enders, Your 
Honor, is that later, after this time, when Mr. 
Clark and Mr. Heslet, Mr. Clark was in Soda 
Springs, told Mr. Enders— 

THE COURT: What was that question again? 

(Question read). 

THE COURT: I think the form of the question 
is somewhat objectionable. Now it appears that 
such instructions, if any, as he got thereafter, must 
have been oral. He says he hasn’t anything else in 
writing. 

MR. DAVIS: Yes, Your Honor. 

THE COURT: Can’t you follow it up in narra- 
tive form and find out what occurred, so far as he 
knows, relative to the deed, after June 14th, the 
date of this letter, Exhibit 6? 

MR. DAVIS: I didn’t understand the first of 
the— 

THE COURT: Can’t you follow it out historic- 
ally or chronologically and find out what occurred, 
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so far as he knows, after receiving these letters. 
what occurred, if anything, with regard to the— 

MR. DAVIS: Yes. 

Q. After the receipt of these letters, Mr. Tor- 
gesen, what occurred then with reference to the 
deed—anything? 

THE COURT: It is suggested in one of the let- 
ters, for instance, that you return the deed, after 
it is inspected by Mr. Enders. Why didn’t you re- 
turn the deed? Why didn’t you return the deed to 
Mr. Clark or to the bank in Butte? 

A. Because I was waiting for the deed to be 
passed upon by Mr. Enders’ attorney. 

THE COURT: Very well. Then what? Go on. 

MR. DAVIS: Q. Was there any other reason 
why you didn’t return the deed? 

A. Not until later on, Mr. Enders came to me 
and said that Clark had told him that it was all 
right— 

MR. SHELTON: I object to that as incompe- 
tent. 

MR. DAVIS: We will have to prove that then 
with Mr. Enders first, because we can prove by 
Shearman— 

THE COURT: You may go on. 

A. Mr. Enders told me, after my asking him 
when they were going to inspect that deed so that 
I could return it to the bank at Butte, and he says 
Myr. Clark had told him to leave the deed there; and 
I never received any subsequent instructions from 
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the bank at Butte, so I figured it was all right to 
hold the deed. 

Q. What did Mr. Enders tell you, what purpose 
the deed was to be left there for, with you? 

MR. SHELTON: I object to that, if the Cow 
please, as incompetent and irrelevant. 

THE COURT: Sustained. 

MR. DAVIS: Q. Do you remember an occa- 
sion thereafter, a month or so after you had the 
letter on June 14th, when Mr. Clark and Mr. Shear- 
man and Mr. Heslet were in Soda Springs? 

A. Yes, sir. 

Q. You remember that? 

A. Yes, sir. 

Q. How long was it after that that Mr. Enders 
told vou that the deed was to be left there? 

A. Well, it was just a matter of days. I 
couldn’t tell you exactly, but just a few days, as 
near as I can recall. 

MR. DAVIS: That is all. We will have to re- 
call Mr. Enders. 


THEODORE ENDERS, heretofore duly sworn 
in his own behalf, upon being recalled, testified as 
follows: ; 


DIRECT EXAMINATION. 
By MR. DAVIS: 
Q. Did I ask you if you knew why the deed 
wasn’t placed with the bank in escrow in 1917, 
when you first made the deal? 
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MR. SHELTON: If the court please, I object 
to that as irrelevant. 

THE COURT: Read the question. 

(Question read) 

A. The deal was made oral and it took time to 
get that deed. 

THE COURT: Just a moment. The objection 
is sustained. 

MR. DAVIS: Q. When did you tell me you 
went into possession of the building? 


A. The first of February. 
Q. What year? 

A. In’18. 

@. ons” 

A. 1918. 

Q. 


And have you made any improvements on the 
building since that time? 

A. Yes, sir. 

Q. What improvements have been made? 

MR. SHELTON: I object to this, if the Court 
please, as immaterial. 

THE COURT: Sustained. It may become ma- 
terial later on, but I don’t think this is the logical 
way to get at the facts. 

MR. DAVIS: Q. What was the understanding 
or agreement between yourself and Mr. Kiesel as 
to when the deed should be turned over to you, in 
writing or oral, as to when you should get it, is 
terms? 
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MR. SHELTON: If the Court please, that is 
immaterial and irrelevant. The understanding be- 
tween himself and Mr. Kiesel doesn’t base itself 
upon any authentic authority upon the part of Mr. 
Kiesel to act in the matter at all. 

THE COURT: Sustained. 

MR. DAVIS: We will call Mr. Enders off and 
prove that by Mr. Shearman, as to the officers of 
this corporation. If you will step down, Mr. End- 
ers. 


W. H. SHEARMAN, produced as a witness on 
behalf of plaintiff, being first duly sworn, testified 
as follows: 


DIRECT EXAMINATION. 
By MR. DAVIS: 
Your name is W. H. Shearman? 
Yes, sir. 
You live in Ogden? 
I do. 


. Were you acquainted with F. J. Kiesel in his 
lifetime? 


OPpore 


A. I was. 
Q. Have you any connection with his estate? 
A. Iam the manager of the Fred J. Kiesel es- 


Q. Did you know W. A. Clark? 
A. I did. 
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Q. Did you know the officers of the Natural 
Mineral Water Company? 

A. You mean did I know them, or did I know 
who they were? 

Q. Did you know who they were? 

A. I only knew they— 

' THE COURT: Just answer yes or no. 

A. of caivt. 

THE COURT: Very well.Put it in your own 
way. You only knew what? 

A. That Mr. Clark was vice president. 

MR. DAVIS: Q. Did you know what connec- 
tion Mr. Kiessel had with the Natural Mineral Wa- 
ter Company? 

A. I knew he was a director. 

Q. You know that he was a director? 

A. Yes. 

Q. You knew that W. A. Clark was the vice 
president? 

A. Yes, sir. 

THE COURT: At what time was this, sir? 

MR. DAVIS: In December of this 1917 and the 
year 1918. 

A. I don’t know whether Mr. Clark was vice 
president then. I think he is now. 

Q. Was Mr. Kiesel a member of the board of 
directors at that time? 

A. Yes. 

Q. He was? 

A. Yes. 
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Q. Do you know where the books and papers of 
the Natural Mineral Water Company are? 

A. I do not. 

Q. Well, do you know whether or not they have 
been destroyed or lost? 

A. I was told or have been told by Mr. Kiesel 
that the books were either misplaced or destroyed 
by a former secretary. I have never seen any of 
the books. 

Q. Do you know the signatures here? Do you 
know Mr. Kiesel’s signature? 


A. Yes ,sir. 

Q. Do you know the other signatures? 
A. Yes, sir. 

Q. You do? 

A. Mr. Nelson and Mr. Lindley. 


MR. DAVIS: We ask that this be marked as 
Plaintiff’s Exhibit. 


A certain paper was marked 
PLAINTIFF’S EXHIBIT NO. 7. 


Q. Do you know whether Mr. Nelson and Mr. 
Lindley were members of the board of directors of 
the Natural Mineral Water Company from 1917 
down to the presént time? 

A. Only by the fact that they signed a certain 
resolution as directors. 

Q. Well, do you know any other way that they 
were directors of the company? 

A. No, I do not. 
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Q. You know that Mr. Kiesel was a director? 

Y. Yes 

Q. At that time. Do you know who acted for 
the Natural Mineral Water Company in the trans- 
action with Mr. Enders with reference to the dis- 
posal of the Idanha Hotel? 

A. Mr. Kiesel, until his death, by and with the 
consent of Senator Clark. 

Q. And are you familiar with the cireumstance 
of the drawing of the deed that has been introduced 
in evidence here? 

A. Jam. 

Q. Do you know at whose request that was 
drawn? 

A. It was drawn at my request. 

Q. And for what purpose? 

MR. SHELTON: If the court please, that is en- 
tirely incompetent. 

THE COURT: Sustained. 

MR. DAVIS: Q. You say Senator Clark was 
acting for the company at that time, for the Natural 
Mineral Water Company? 

A. At the time this deed was made? 

Q. Yes. 

A. He was. 

Q. And Mr. Kisel had acted prior to Mr. Kiesel’s 
death, in the negotiations with Mr. Enders? 

A. Yes, sir. 

Q. When did Mr. Kiesel die? 

A. He died April 22, 1919. 
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MR. DAVIS: We offer in evidence Plaintiff’s 
Exhibit No. 7, being a resolution from the directors 
of the Natural Mineral Water Company for the sale 
of the Idanha Hotel. 

MR. SHELTON: Here is a resolution that 
doesn’t purport to have any date, and doesn’t ap- 
pear to be authenticated. It isn’t the resolution of 
the board of directors at all. 

THE COURT: Let me see it. 

MR. SHELTON: And apparently it has no sig- 
nificance except that it is signed by three individ- 
uals. We object to it on the ground that it is in- 
competent, irrelevant, and immaterial. 

THE COURT: You don’t know anything about 
this instrument personally, do you, sir? 

im No, sir. 

THE COURT: The objection is sustained. 

MR. DAIS: Q. Do you know when the instru- 
ment was drawn, Mr. Shearman? 

fe 1 donot. 

Q. When did it come into your possession? 

A. I found it in looking through some old pa- 
pers, I think in August of this year. 

Q. In the files of the Kiesel—Mr. Kiesel’s files? 

A. Some old files in the office. 

THE COURT: Office of what? 

A. Of the Fred J. Kiesel estate I happened to 
be looking through. 
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MR. DAVIS: Q. Do you know what connec- 
tion Mr. J. K. Heslet had with the Natural Mineral 
Water Company? 

A. I do not. 

Q. Did he have any? 

A. I don’t know whether he ever did or not. 

Q. Do you know whether these men here, Mr. 
Nelson and Mr. Lindley, were acting in behalf of 
the Natural Mineral Water Company at any time? 

A. Not of my own knowledge, I do not. 

Q. Not of your own knowledge? 

A. No. 

Q. But you know that Mr. Kiesel was acting as 
a director and officer of the company, for the Nat- 
ural Waters company, in these negotiations with 
Mr. Enders? 

A. Only that he told me so. 

Q. Well, you carried out those negotiations aft- 
er he died? 

MR. SHELTON: If the Court please, I object 
to this as incompetent. 

THE COURT: Sustained. 

MR. DAVIS: Q. What negotiations did you 
have with reference to the deed that has been in- 
troduced in evidence, at the time it was signed by 
the Natural Mineral Water Company? 

A. Do you wish me to relate the entire— 

Q. Yes. 

A. After Mr. Kiesel’s death I took charge of the 
estate, on November 15, 1919, and as soon there- 
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after as possible I took up with Mr. Enders the 
matter of completing the purchase of the hotel. He 
came down to the office— 

THE COURT: That is now about what time, 
sir? 

A. Now, Judge, I can’t fix the date. It was 
after November 15, 1919. 

THE COURT: Well, it was before what date? 
Give us the period during which it must have oc- 
curred. You say it was after November, 1919? 

A. It was as soon thereafter as I could pay any 
attention at all, which must have been— 

THE COURT: Was it within six months? 

A. Oh, yes. 

THE COURT: Very well. 

A. Mr. Enders came to the office and said he 
was prepared to pay for the hotel if I would se- 
cure a deed for it. He said he knew that the title 
to the property was more or less impaired, but that 
he was willing to accept a quit claim deed from the 
company. 

MR. SHELTON: I wish to object to this, if the 
Court please, upon the ground that it is incompe- 
tent and immaterial to the issues in this case. 

THE COURT: It may turn out to be so, but I 
can’t very well separate what is good from what 
is bad, at this time. He may go ahead. 

A. (Continuing) That he was willing to accept 
a quit claim deed and straighten out the title him- 


238 Alliance Insurance Co., et al., vs. 


self. I than had our attorney, or I did it, I don’t 
know which, draw a quit claim deed. 

Q. Is that the deed produced in evidence? 

A. I don’t think that is the particular deed. And 
sent it to Mr. Clark, telling him that as far as I 
knew he was the only living officer of the Natural 
Mineral Water Company, and that Mr. Enders 
would accept his signature for the company. And 
Mr. Clarke wrote me that he had received the deed, 
but that he didn’t wish to sign it until— 

MR. SHELTON: Just a moment. Mr. Clark 
wrote you a letter? 

A. Yes, sir. 

MR. SHELTON: Have you got the letter? 

A. I think I have. 

MR. DAVIS: We ask that this be marked as a 
plaintiff’s exhibit. 

Said paper was marked: 


PLAINTIFF’S EXHIBIT NO. 8. 


Q. Handing you Plaintiff’s Exhibit No. 8, I will 
ask you if that is the letter you refer to, Mr. Shear- 
man? 

A. That is the letter. 

MR. DAVIS: We offer in evidence Plaintiff’s 
Exhibit No. 8. 

MR. SHELTON: My objection to all of this, if 
the Court please, is that it is incompetent, irrele- 
vant, and immaterial, and it is going in, I presume, 
under the— 
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THE COURT: Yes. I will let it go in and con- 
sider the general subject later on. 

MR. DAVIS: Now go ahead, Mr. Shearman. 

A. This letter from Mr. Clark said,—or ac- 
knowledged receipt of the deed from me. 

MR. SHELTON: Well, the letter will speak for 
itself, of course. 

THE COURT: Let me see the letter. After you 
got this letter, go on from them. Don’t give the 
contents of the letter. Just go on and state what 
you did after you got the letter. 

MR. DAVIS: What occurred? 

A. I did nothing after that. 

Q. What occurred after that? 

A. Mr. Clark—this is merely hearsay, except 
what Mr. Heslet told me occurred. 

THE COURT: You need not state that. 

MR. DAVIS: Q. When did you next see Mr. 
Clark and Mr. Enders after that, that is, when did 
you see them together at Soda Springs after that? 

A. The summer of 1920, I think. I don’t re- 
member the date. 

Q. You were there together, you and Mr. Clark 
and Mr. Heslet? ~ 

A. And Mr. Enders. 

@. Who is Mr. Heslet? 

A. Mr. Heslet represents Mr. Clark’s interests, 
and is assistant cashier or cashier of his bank in 
Butte,—W. A. Clark. 
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Q. He was there at Soda Springs as Mr. Clark’s 
secretary, or something of that kind? 

A. Mr. Clark had his secretary also. 

Q. And had Mr. Heslet? 

A. He had Mr. Heslet with him. 

Q. Was there any negotiations with reference to 
the deed at that time, or was the deed mentioned 
between Mr. Clark and Mr. Enders? 

A. Yes. 

Q. What was that? 

MR. SHELTON: If the Court please, my objec- 
tion to this, that it is entirely incompetent and im- 
material to the issues in this case. 

THE COURT: Overruled. 

A. Mr. Clark and Mr. Heslet and I talked with 
Mr. Enders about this deed, I mean about closing 
the transaction, and Mr. Enders—I can’t remember 
all that was said, but Mr. Enders requested that the 
deed be left in Soda Springs, and Mr. Clark said he 
had no objections to that at all. 

Q. Be left where in Soda Springs? 

A. I understood at the time it was in escrow at 
the Bank of Soda Springs. I never saw the deed 
or the instructions. I merely understood it was in 
escrow at the Bank of Soda Springs. 

Q. At that talk was there anything said between 
Mr. Clark and Mr. Enders as to when Mr. Enders 
should receive the deed? 

A. No, I think not. 

Q. Handing you the deed, Plaintiff’s Exhibit 
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No. 4, I will ask you if you know whose signature 
that is there as president of the Natural Mineral 
Water Company? 

THE COURT: You don’t raise any question as 
to that, do you? 

MR. SHELTON: Oh, no. 

THE COURT: That is, it seems to be properly 
executed and properly acknowledged. 

MR. DAVIS: Yes. I thought he was trying to 
claim that Clark had no authority to act. 

Q. Now was there any other occurrences up to 
that point with reference to this transaction, the 
putting of the deed up, that you know about? 

A. I think not. I think that is all I had to do 
with it, except that I do know that Mr. Clark did 
not sign the original deed, but had another deed 
prepared, and sent it to Mr. Heslet. 

Q. Do you know whether or not a deed was sent 
to Mr. Clark in the first instance back in 1917, be- 
fore Mr. Kiesel died? 

MR. SHELTON: I didn’t get you. 

MR. DAVIS: The facts we are trying to get at 
are these. I don’t know that it is material. There 
was a deed, a shown by the correspondence, pre- 
pared and sent to Mr. Clark to sign, in 1917, but 
they couldn’t get hold of him, and Mr. Kiesel and 
Mr. Enders were friends, and that deed wasn’t put 
up, as the agreement was, and it was after Mr. 
Kiesel died that this man came in and got hold of 
Mr. Clark and got it put up in the bank. 


242 Alliance Insurance Co., et al., vs. 


MR. SHELTON: I think that is immaterial, if 
the Court please. 

THE COURT: You may ask him if he knows. 

MR. DAVIS: Q. Do you know anything about 
a deed having been sent to him in the first in- 
stance? 

A. Merely by searching the correspondence. I 
know nothing of my own personal knowledge. 

Q. But you have the correspondence in your 
possession? 

A. I think so. 

Q. Showing that— 

THE COURT: No; that would be the contents. 
You can show the correspondence. 

We will take a recess until two o’clock. Gentle- 
men of the jury, be careful not to enter into any 
discussion concerning this case or overhear any dis- 
cussion of it. Keep yourselves entirely aloof from 
any outside influences. Return at two o’clock this 
afternoon. 

An adjournment was thereupon taken until 2 
P. M. of this date, Saturday, October 15, 1922. 


2 P. M., Saturday, Oct. 15, 1922. 
W. H. SHEARMAN, heretofore duly sworn on 


behalf of plaintiff, upon being recalled, testified 
as follows: 


DIRECT EXAMINATION— (Continued) 
By MR. DAVIS: 
Q. Mr. Shearman, do you know where the prin- 
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cipal office of the Natural Mineral Water Com- 
pany was, and where their business was conducted, 
from the middle of the year 1917 up until the time 
of Mr. Kiesel’s death in about April, 1919? 

A. Yes; in the office of the Fred J. Kiesel Com- 
pany, in Ogden, Utah. 

Q. Do you know who was the managing head 
and agent of the Natural Mineral Water Company, 
and who was conducting and doing their business 
at that time? 

A. Yes, sir;—Fred J. Kiesel. 

MR. SHELTON: If the Court please, this is in- 
competent. The best evidence, of course, is the ar- 
ticles of incorporation and the proceedings in that 
respect. 

THE COURT: How do you know that, sir? 

A. I went to Ogden in March, 1917, and was 
partly connected with Mr. Kiesel during that time, 
and was also at divers times in said office, and he 
told me all about this sale— 

THE COURT: No. You yourself were not em- 
ployed by the company, the Natural Water Com- 
pany? 

A. No, sir. 

THE COURT: You never attended any of its 
meetings? 

A. No, sir. 

THE COURT: The objection is sustained. The 
answer will be stricken out. 
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MR. DAVIS: Q. Did the company have any 
meetings during that time, that you know of? 

A. Not that I know of. 

Q. Did they have any meetings at Ogden at that 
time, during that time? 

A. Not that I know of. 

Q. Well, do you know whether they did have 
meetings? 

THE COURT: How could he know whether thev 
had any meetings or not? He wasn’t connected 
with the company in any way. 

MR. DAVIS: Q. Do you know where the books 
of the company were kept? 

A. I think I said this morning that the original 
books and records of the company were either de- 
stroyed or misplaced. All the accounts of the Nat- 
ural Mineral Water Company— 

THE COURT: All you know about that is what 
somebody told you? 

A. No, sir; I know of my own knowledge. 

THE COURT: You saw the books? 

A. Yes, sir. 

THE COURT: Very well. 

A. The accounts of the Natural Mineral Water 
Company were kept upon the books of the Fred J. 
Kiesel Company until that company was dissolved, 
and since that time upon the books of the Fred J. 
Kiesel estate. All moneys coming in to the com- 
pany were credited to the Natural Mineral Water 
Company upon those books, and any payments made 
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for the company were charged to the company on 
those books. 

MR. DAVIS: Q. In 1917, from that time on 
until Mr. Kiesel’s death, were you in the employ of 
Mr. Kiesel? 

A. Partly. 

Q. And while you were in his employ did you 
have acess to those books, and did you have occa- 
sion to see the books and go over them? 

A. Yes, sir. 

Q. You did? 

A. Yes, sir. 

Q. Now, do you know, from what you have seen 
of the books yourself, not from what Mr. Kiesel told 
you, who was acting as the managing head and who 
was doing the business for the Natural Mineral 
Water Company during that time? 

MR. SHELTON: Just a minute, if the Court 
please. I object to this as incompetent. The wit- 
ness is not competent to testify in regard to any 
matter connected with the Mineral Water Com- 
pany. If the books of the concern were in exist- 
ence the books are the best evidence, and if the 
books are not in- existence, or if there are any ac- 
counts, those accounts would be incompetent as evi- 
dence until it was shown that they were kept by 
some person authorized to do so. 

THE COURT: Sustained. 

MR. DAVIS: Q. Who has transacted the busi- 
ness for the Natural Mineral Water Company as 
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the acting secretary of the company since Mr. Kie- 
sel’s death? 

A. Ihave. 

MR. SHELTON: I object to this, if the Court 
please, as incompetent,—the same grounds that I 
have stated. 

THE COURT: I think if you are going into 
this at all you ought to inquire as to the facts, 
rather than the opinion or conclusion of the wit- 
ness. 

MR. DAVIS: Q. What have you done person- 
ally since Mr. Kiesel’s death with reference to at- 
tending to the affairs or business of the Natural 
Mineral Water Company? 

MR. SHELTON: Objected to as immaterial, if 
the Court please. 

THE COURT: Well, if you have done anything, 
sir, by what authority have you done it, first? 

A. Well, I suppose I have had no authority. I 
have had it all to tend to, and merely assumed it 
after Mr. Kiesel’s death, and have attended to it. 
I have collected all the rents and paid all the ex- 
penses, and attended to all the affairs of the com- 
pany. 

THE COURT: Did it have any property other 
than this hotel property? 

A. No. The only income they have is the rental 
of water to the Oregon Short Line Railroad Com- 
pany. Those checks come to me each month, and ! 
endorse them as acting secretary, and put them to 


Theodore Enders QAT 


the credit of the company. And whatever expenses 
there are in connection with the company, taxes 
and— 

THE COURT: That is rent for what? 

A. For the water. 

THE COURT: How much does that amount to? 

A. Forty dollars a month. 

THE COURT: That is the only matter in which 
you have acted for the Natural Water Company? 

A. No. I have sold various small things around 
the plant, bottles, and any little items that came up. 
I have also arranged for taking care of the prop- 
erty, in fact, all the little matters that come up I 
attend to. 

THE COURT: Do you report to anybody? 

A. Nothing except a statement, and of course— 

THE COURT: A statement to whom? 

A. I mean of the receipts and expenditures; 
when Mr. Clark wants a statement I send him one. 
If anything of importance comes up, like the pre- 
paring of this deed, of course I communicate with 
Mr. Clark. 

MR. DAVIS: Q. You communicate with Mr. 
Clark as who? How do you address Mr. Clark in 
these communications? 

MR. SHELTON: That I object to, if the Court 
please, as incompetent. The witness don’t show any 
authority. 

THE COURT: Objection sustained. 
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MR. DAVIS: Q. What property has the Nat- 
ural Mineral Water Company now? 

MR. SHELTON: I object to that. The witness 
has not shown— 

THE COURT: I can’t see that that is material, 
even though he were competent to answer. I hardly 
see how he would be competent, but assuming that 
he is competent, I can’t see that it is material. 

MR. DAVIS: Q. Did I ask you if you knew 
what connection Mr. W. A. Clark had with the Nat- 
ural Mineral Water Company, what office he held? 

MR. SHELTON: I object to this, if the Court 
please, on the same ground, as incompetent and im- 
material. 

THE COURT: Sustained. 

MR. DAVIS: Q. Were you present at Soda 
Springs on or about the 20th of July, 1920, when 
W. A. Clark was there? 

A. I was. 

Q. Was the W. A. Clark you refer to the same 
W. A. Clark that signed the deed, Plaintiff’s Ex- 
hibit No. 4, in evidence here? 

A. Yes, sir. 

MR. SHELTON: I object to that, if the Court 
please, as immaterial and incompetent. 

THE COURT: Overruled. 

MR. DAVIS: Q. Did you have any conversa- 
tion with Mr. Clark with reference to this deed, 
with reference to the negotiations for any escrow 
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agreement between the Natural Mineral Water 
Company and Theodore Enders? 

MR. SHELTON: Objected to as incompetent 
and immaterial. 

THE COURT: Overruled. You may answer 
yes or no. 

A. Yes. 

MR. DAVIS: Q. What was that, will you state? 

MR. SHELTON: I object. 

THE COURT: Who were present at the time? 

MR. DAVIS: Q. Who was present at the time 
you had this conversation with Mr. Clark? 

A. Immediately present were Mr. Clark and 
Mr. Heslet and Mr. Enders and myself. There 
were others with us, but they weren’t around us,— 
they were looking at the property. 

Q. What was your occasion for being in Soda 
Springs at that time? 

A. Mr. Clark wired me to meet him at Soda 
Springs, to go over the company’s property and 
look it over and see what condition it was in. 

Q. To go over what company’s property? 

A. The Natural Mineral Waters. 

Q. Do you recall where you were when you had 
this conversation about the Enders matter? 

A. Not clearly. It was either by Mr. Clark’s 
car at Soda Springs, or it was near what they call 
the Hooper spring; I am not certain though. 

Q. Well, it was at those springs about that 
time? 
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A. Yes. 

Q. Will you relate what that was, Mr. Shear- 
man? 

MR. SHELTON: Objected to as’ incompetent, 
irrelevant, and immaterial, if the Court please. 

THE COURT: Was this conversation between 
Mr. Enders and Mr. Clark? 

A. Directly I think it was, but we all entered 
into the conversation, both Mr. Heslet and— 

THE COURT: Very well. The objection is 
overruled. 

MR. DAVIS: Go ahead, Mr. Shearman. 

A. Mr. Enders took up the matter of the sale 
of the property, or the purchase of the property, 
with Mr. Clark, and my best recollection is that he 
told Mr. Clark that he would like to have the deed 
left at the Bank of Soda Springs, that it was more 
convenient for him, and that he would take it up 
there, and Mr. Clark said as far as he was con- 
cerned that was perfectly agreeable. 

Q. Now, was there any other conversation with 
reference to the terms,—did Mr. Clark say any- 
thing with reference to the terms that the deed 
should be left there on? 

MR. SHELTON: I object to this, if the Court 
please, upon the same grounds. 

THE COURT: Overruled. 

A. At that particular time, I think not, in my 
presence. 
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MR. DAVIS: Q. Well, when after that in your 
presence did he? 

A. Mr. Clark told me— 

THE COURT: No. 

MR. DAVIS: No. When after that— 

A. During that same day, but I don’t know just 
where. We went all over the property, and occ- 
sionally he would drop back and have a chat with 
me and say something, and I can’t tell you just 
where it occurred. 

Q. But it was at Soda Springs? 

A. Yes, sir. 

Q. Now what was that conversation? 

THE COURT: Who were present when that 
conversation took place? 

A. I think it was just Mr. Clark and myself. 1 
don’t remember anybody—Mr. Heslet may have 
been present, but I am not certain. 

THE COURT: I can’t see how it would be ma- 
terial what Mr. Clark may have said to this gen- 
tleman. This gentleman wasn’t representing Mr. 
Enders. 

MR. DAVIS: I thought if this gentleman com- 
municated it to Mr. Enders and it was on behalf of 
Mr. Clark, as an agent of the company— 

THE COURT: Well, if you promise to do that. 
Do you promise to do that? 

MR. DAVIS: I will ask the witness first. It is 
my understanding that he will. This conversation 


252 Alliance Insurance Co., et al., vs. 


that you had with Mr. Clark later now, did you 
subsequently communicate that to Mr. Enders? 

A. No, not that particular conversation that I 
have in mind, I did not. 

Q. You didn’t communicate that to Mr. Enders? 

A. No. 

Q. You say the particular one you have in 
mind. Did you communicate any conversation to 
Mr. Enders that you had with Clark at that time 
with reference to this— 

A. I don’t think I told Mr. Enders anything 
that he didn’t hear himself in talking to Mr. Clark, 
is my best recollection. 

Q. You don’t think Mr. Enders was there when 
you had this last conversation I am asking you 
about? 

A. I think not. 

Q. Was there any other conversation in the 
presence of Mr. Enders there, other than you have 
related? 

A. I think there was considerable talk be- 
tween Mr. Enders and Mr. Clark. 

Q. Well, if you know, I want to know what the 
rest of that conversation was. 

A. I don’t clearly remember what it was. I 
think it was concerning the paying for the prop- 
erty. Mr. Enders was talking to Mr. Clark, the 
president of the company, and I don’t remember 
clearly what was said. I remember plainly about 
his saying he wanted the deed left in Soda Springs. 
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@. You don’t recall the exact terms of the lan- 
guage, of the conversation with reference to that 
matter between them? 

A. No, I do not. 

Q. Do you know, Mr. Shearman, whether or not 
Mr. Enders has paid the taxes on this property? 

MR. SHELTON: I object to that as immaterial, 
of course. 

THE COURT: I think I will let him answer. 
You may answer, if you know. 

A. I know the Natural Mineral Water Com- 
pany has not— 

THE COURT: No. Do you know whether or 
not Mr. Enders has paid the taxes? If you don’t 
know, so state, and get on. 

A. He told me he had, but that is all. 

THE COURT: That may be stricken out. 

MR. DAVIS: Q. Has the Natural Mineral 
Water Company paid any taxes on it since— 

THE COURT: Gentlemen, if Mr. Enders has 
paid the taxes and the matter is material, you 
ought to have the receipts and show conclusively, 
without taking up the time of the Court here by 
getting at it in this indirect way. 

MR. DAVIS: Q. Well, do you know whether 
Mr. Enders has paid interest on the amount of the 
purchase price? 

A. Yes, he has paid interest. 

Q. And to whom did he pay that? 

A. He sent it in to the office of the Fred J. Kie- 
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sel Company, or the Fred J. Kiesel estate, and it 
was credited to the Natural Mineral Water Com- 
pany upon the books. 

MR. DAVIS: That is all with this witness at 
this time. 


CROSS EXAMINATION. 


By MR. SHELTON: 

Q. You know nothing, Mr. Shearman, in regard 
to the actual payment of any interest, except upon 
the indebtedness which was due to the Kiesel estate, 
do you? There was some indebtedness due to the 
Kiesel estate? 

A. The only interest I know that has been paid 
is the interest on the $4,000 owing to the Natural 
Mineral Water Company, for the property. 

Q. But the Kiesel estate had some claim against 
Enders, did it not, in addition? 

MR. DAVIS: I object to that, if the Court 
please, as being incompetent and immaterial. 

THE COURT: Overruled. 

MR. SHELTON: Q. Wasn’t there some indebt- 
edness due from Enders to the Kiesel estate? 

A. In addition to this? 

Q. In addition to this that you speak of? 

A. Not that I know of, no. 

MR. SHELTON: That is all. 

THE COURT: How much interest did he pay, 
Enders? 

A. Six per cent per annum on the $4,000. 
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Q. (By the Court). From what time? 

A. I think it was from some time in April, 1918, 
but I am not positive about that. It was when he 
assumed, took over the property. 

MR. SHELTON: What date, did you say? 

A. Iam not certain. I think it was in the early 
spring of 1918, if my recollection serves me. 

Q. The spring of 1918? 

A. I think that is when Mr. Enders took the 
property, yes, sir, or maybe the first of the year. 
—_— 

Q. That was before any negotiations at all that 
you have spoken of? 

A. Oh, no. Negotiations began in 1917. 

Q. How do you know that? 

A. By correspondence and files. 

Q. Nothing except from what you have seen in 
the correspondence? 

A. No, sir. Well, except that Mr. Kiesel had 
told me. 

Q. What Mr. Kiesel has told you is hearsay. 

A. Yes; he told me he had sold the property. 

Q. And this interest that you speak of was from 
1918, you say,—in the nature of rent of the prop- 
erty, or what was it? 

A. Interest on the $4,000 at six per cent. 

Q. What $4,000? 

A. $4,000 of the purchase money. 

Q. Why do you speak of it as the purchase 
money? 
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A. The property was sold to Mr. Enders for 
$4,000. 

Q. How do you know that? 

A. I know from the correspondence. I know 
because Mr. Kiesel told me he had sold it. 

Q. You know nothing of your own personal 
knowledge, do you? 

A. No, except what he told me and what the 
correspondence showed. 

Q. That is all? 

A. That is all, yes, sir. 

Q. Simply what Mr. Kiesel told you? 

A. That’s all, yes, sir. 

@. Then your knowledge of that is entirely 
hearsay, isn’t it? 

THE COURT: Well, that is argument. 

MR. SHELTON: Yes, Your Honor. If the Court 
please, I move to strike it out upon the ground that 
his testimony is based upon hearsay evidence and 
not upon knowledge of his own. 

THE COURT: Well, he seems to know about 
the payment of this interest; he seems to have 
knowledge of that personally. 

MR. SHELTON: He knows a certain amount 
was paid, but he don’t know what it was for except 
from hearsay. 

MR. JONES: I take it that he received this in- 
terest from Enders himself and credited it on the 
books. 
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THE COURT: I think I shall deny the motion. 
It has come out on cross-examination, that is, some 
of the matter has come out on cross-examination. 
How does the money come to you,—by mail or per- 
sonally? How was it paid, since you have had any- 
thing to do with it? 

A. By check. 

THE COURT: And how long have you been re- 
ceiving it,—from 1918? 

A. No, sir; not personally. I didn’t take charge 
of Mr. Kiesel’s estate entirely until November 15, 
1919. I did, however, run the office from the time 
of his death. I was in the bank, but I also had to 
go up and run the affairs of the office. 

THE COURT: How long has it been since pay- 
ments have come from Mr. Enders on some account 
to you? 

A. To me personally? 

THE COURT: Well, to you in any capacity, just 
so they come to you. 

A. I don’t think I have received any personally. 

THE COURT: Well, did you receive any offi- 
cially? 

A. Well, it went into the office, Your Honor, as 
near as I can remember, by mail. 

THE COURT: I am trying to find out, Mr. 
Shearman—we have difficulty in understanding 
each other. How do you know that any money 
came in there at all from Mr. Enders? 
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A. I have seen the check, and I have been in 
charge of Mr. Kiesel’s office— 

THE COURT: When did you begin seeing the 
checks there? 

A. In 1918-1919. 

THE COURT: That was after Mr. Kiesel died, 
or before? 

A. I can’t remember. 

THE COURT: What opportunity did you have 
to see them before Mr. Kiesel died? 

A. Iwas in the office. 

THE COURT: Whose office? 

A. More or less. Kiesel’s office. 

THE COURT: Well, did you have any duty 
there? 

A. Yes, sir. 

THE COURT: What was your duty there? 

A. My duty was to become acquainted with Mr. 
Kiesel’s affairs. 

THE COURT: And that was before he died? 

A. Yes, sir. 

THE COURT: How did you happen to have 
that duty? 

A. I was in Salt Lake City. I was City Com- 
missioner. And Mr. Kiesel came to me and told 
me that he was getting to be an old man, that his 
own son was in Sacramento and couldn’t possibly 
leave— 

THE COURT: I don’t care about that. Did he 
employ you? 
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A. Yes, sir. 

THE COURT: That is what I am trying to get 
at. Now when did you first enter into Mr. Kiesel’s 
employ? 

A. About March, the last of March or the first 
of April, 1917, part of my time I devoted to Mr. 
Kiesel’s affairs and the balance to the Security 
State Bank. 

THE COURT: Was Mr. Kiesel interested in 
the Security State Bank? 

A. Yes, sir. He was president. 

THE COURT: And all of your time was given 
to those two interests then? 

A. Absolutely. 

MR. DAVIS: Q. Are you any relation to Mr. 
Kiesel ? 

A. Son-in-law. 

MR. DAVIS: I would ask to have this marked. 

A certain paper was marked 

PLAINTIFF’S EXHIBIT NO. 9. 


RE-DIRECT EXAMINATION. 


By MR. DAVIS: 

Q. Mr. Shearman, calling your attention to 
Plaintiff’s Exhibit No. 9, I will ask you if you are 
familiar with that? 

A. It is a letter that came into the office with a 
remittance from Mr. Enders. 

Q. Are you familiar with the incidents of the 
remittance and its being credited? 
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A. Well, I must have been, but I don’t remem- 
ber. 

MR. DAVIS: We offer in evidence Plaintiff’s 
Exhibit No. 9. 

MR. SHELTON: Was this letter received by 


you? 

A. Into the office of the Fred J. Kiesel Com- 
pany. 

MR. SHELTON: And is it from your files? 

A. Yes, sir. 


MR. SHELTON: And this is the check that you 
refer to? 

A. That is one; yes, sir. 

MR. DAVIS: That is the check he refers to, a 
check. 

MR. SHELTON: Or one of the checks. Is this 
the particular check that you refer to? 

A. I didn’t understand that I was asked about 
any particular check. 

MR. SHELTON: A check for interest? 

A. That is a check; yes, sir. 

MR. SHELTON: I object to it, if the Court 
please, upon the ground that it shows that no con- 
tract had been entered into at that time, and 
doesn’t purport to be any contract with the Nat- 
ural Mineral Water Company. 

THE COURT: Overruled. 

MR. DAVIS: Q. Was this check referred to in 
the letter credited to the account of the Natural 
Mineral Water Company? 


IE! —_———— 
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A. Yes, sir. 

MR. DAVIS: That is all. 

MR. SHELTON: That is all. 
MR. DAVIS: Recall Mr. Enders. 


THEODORE ENDERS, heretofore duly sworn 
in behalf of plaintiff, upon being recalled, testified 


as follows: 
DIRECT EXAMINATION. 

By MR. DAVIS: 

Q. Mr. Enders, I hand you Plaintiff’s Exhibit 
No. 5, and ask you if you remember receiving that 
letter? 

A. Yes, sir. 

Q. After you received that letter when was the 
next time that you saw Senator Clark, W. A. Clark? 

A. About July the 20th. 

Q. Where was that? 

A. In Soda Springs. 

Q. And what year? 

A. Eighteen and twenty. 

Q. Eighteen-twenty? 

A. Nineteen and twenty. 

Q. Who else was with Mr. Clark at Soda Springs 
at that time? 

A. Why, Mr. Shearman and me and Heslet. 

Q. Heslet. Was that the man who wrote the 


letter to you here, Exhibit 5? 


. 


Yes. 
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Q. At that time did you have any conversation 
with Mr. Clark in Soda Springs with reference to 
the purchase of the Idanha Hotel? 

MR. SHELTON: Objected to as incompetent 
and immaterial. 

THE COURT: Overruled. 

MR. DAVIS: Q. Did you, Mr. Enders? 

a. Yer 

Q. Will you tell what that was? 

A. Isuggested to Mr. Clark that the deed be left 
in Soda Springs, as it would be move convenient 
for me, and he said— 

THE COURT: A little louder. 

A. I suggested to Mr. Clark that I wished him 
to leave the deed in the Soda Springs Bank, as it 
would be more convenient for me, and he told me 
that that would be all right, and he said, ““Now, Mr. 
Enders,” he said, “I want vou to understand every- 
thing you done with Mr. Kiesel I am going to 
back up.” 

Q. You said something about— 

A. He means to say that Mr. Kiesel, what I 
talk with him, and bought the Mineral Water Com- 
pany property, after he died he take his place, and 
it would be just the same with him as it was with 
Mr. Kiesel, that he back Mr. Kiesel up, and the deed 
shall be left there in the Soda Springs Bank, and 
on me paying the $4,000 then I shall receive the 


deed. 
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MR. SHELTON: Then you what? 

A. I shall receive the deed. 

MR. SHELTON: When you paid the 44,000 
you were to receive the deed? | 

A. Yes. 

MR. DAVIS: Q. Did Mr. Clark give you any 
instructions further with reference to the deed? 
Did Mr. Clerk instruct you to communicate your 
talk to the bank at Soda Springs? 

A. Yes. He was standing right where the rail- 
road track is. 

MR. SHELTON: I want to object. 

THE COURT: Read the question. 

(Question read. ) 

A. Yes, sir. 

MR. DAVIS: Q. Did you report that? 

A. Yes, sir. 

Q. Who did you talk to? 

A. Torgesen. 

Q. That was the gentleman that was on the 
stand this morning? 

A. Yes, sir. 

Q. Mr. Enders, did you ever go to the bank to 
examine the deed? 

A. I looked at the deed, yes. 

Q. Calling your attention to Plaintiff’s Exhibit 
No. 4, is that the deed that you looked at at the 
bank, do you know? 

A. Yes, this is the deed. 
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Q. Now, Mr. Enders, tell us what your agree- 
ment was with Mr. Clark there as to when, as to 
the terms of the purchase, when you should have 
the deed. 

MR. SHELTON: If the Court please, the wit- 
ness has testified that he had this conversation with 
Senator Clark, and that was all there was to it. 
Now— 

THE COURT: Did you have any other conver- 
sation with Mr. Clark? 

A. Yes, sir. 

THE COURT: Go on and tell us. 

MR. DAVIS: Go ahead. It is hard for this wit- 
ness to bring that out clearly, some way. Go 
ahead and tell us what that was. 

A. I told Mr. Clark, I says, “How about pay- 
ment, Mr. Clark? Mr. Kiesel agreed to give me 
six years’ time to pay it in,” and he said, “That 
will be all right Mr. Enders.” 

MR. SHELTON: Mr. Kiesel gave you what? 

A. Six years’ time to pay it in, at six per cent, 
and they wasn’t in any hurry, they didn’t need the 
money very bad, they didn’t want to press me any. 
He said, ‘““We know, Mr. Enders, we want you to 
have that property, and we know you are entitled 
to it; you have worked for us for the last twelve 
years, and we have tried to show you that we are 
your friend, we try to do something for you.” 

MR. SHELTON: I move to strike that out as 
incompetent. 
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THE COURT: Overruled. 

MR. DAVIS: Q. Now, Mr. Enders, I don’t 
think I asked you this morning. You were to have 
six years from when to pay for the property? 


A. From the time I took it over. 
Q. And when did you take it over? 
A. The first of February. 

Q. What year? 

A. 1918. 

Q. 


Who occupied it from the first of February, 
1918, until the time it burned, or until the present 
time? 

A. I did. 

Q. And I believe you stated this morning you 
paid the taxes on it? 

A. Yes, sir. 

Q. Who occupied it before you went in? 

MR. SHELTON: If the Court please, in re- 
gard to his paying the taxes, the only evidence that 
is available of that is the receipts which he has re- 
ceived, and I move to strike out the testimony with 
regard to the payment of taxes. Your Honor has 
already sustained that objection. 

THE COURT: It hasn’t been shown that there 
were any taxes levied upon it. 

MR. SHELTON: The taxes were levied in the 
name, as I understand, of the Mineral Water Com- 
pany. 
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THE COURT: A. There is no showing that 
the taxes were levied. The ordinary way of show- 
ing the payment of taxes is to show the receipts. 

MR. DAVIS: Unfortunately Mr. Enders usu- 
ally loses his receipts of all kinds. He has one or 
two. 

Q. Do you know, Mr. Enders, why it was that 
a deed wasn’t placed in the bank— 

THE COURT: I will sustain the motion about 
the taxes then. I thought you were going to have 
him produce the receipts, or something. 

MR. DAVIS: I don’t think he has any. 

THE COURT: Or at least state what taxes 
were paid. 

MR. DAVIS: Q. Did you receive tax notices 
and were taxes levied upon the Idanha Hotel prop- 
erty that you bought? 


A. Yes, sir. 

Q. Were they addressed to you? 

A. Yes, sir. 

Q. The notices? 

A. Yes, sir. 

Q. And did you pay them? 

A. Yes, sir. I didn’t pay them one payment 


and they got delinquent on me last year, but I took 
them up and paid them again. 

Q. You have taken them up since? 

A. Yes. 

Q. Who was in possession of the premises be- 
fore you took possession in 1918, in February? 
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A. Why, in 1917 Mr. C. T. Woodall was in pos- 
session. 

Q. And do you know the occasion of Mr. Wood- 
all leaving possession? Who did he give posses- 
sion to? 

A. Tome. 

Q. Do you know at whose request? 

A. At Mr. Kiesel’s. He sent me a letter on Mr. 
Woodall, and the letter says, ‘““Mr. Woodall, you 
will please vacate Idanha Hotel. I have sold it to 
Mr. Enders.” 

Q. Now, Mr. Enders, your name is Theodore? 

A. Yes, sir. 

Q. You are sometimes known as “Theo”? 

A. Yes, sir. 

MR. DAVIS: Will you mark these? 

Certain papers were marked as 

PLAINTIFF’S EXHIBIT NOS. 10, 11, 12 
and 18. 

MR. DAVIS: We offer in evidence Plaintiff's 
Exhibits Nos. 10, 11, 12 and 18, being the orig- 
inal policies which are set up in the complaint and 
admitted by the answer. 

MR. SHELTON: No objection. 

MR. DAVIS: Q. Did you make any written 
application for these policies, for the issuing of these 
insurance policies? 

a. No, éir. 

Q. Who did you go to with reference to the pro- 
curing of this insurance? 
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A. To Mr. Jackson. 

Q. What Mr. Jackson is that,—William  H. 
Jackson, Jr.? 

A. Yes, William H. 

Q. And where was it you went to Mr. Jackson? 

A. He had his office down here in Pocatello, in 
the building—Standrod’s hotel, on the corner where 
the Stockgrowers’ Bank used to be. 

Q. That was on the 27th day of April, 1921? 

A. What day? 

Q. That was on or about the 27th day of April, 
1921, when the policies were issued? 

A. Yes, something like that. 

Q. Just relate your conversation with Mr. Jack- 
son with reference to the—pardon me—l believe 1 
stated—no, it was April— 

I think it was April 21st. 

Yes, that was it. 

Not the 27th. 

No, the 21st. 

Yes. 

It was April 27th the policies were issued, 
Mr. _— but that is admitted in the pleadings. 

A. When I had the talk with him. 

Q. There is no question about it. What was 
your conversation with Mr. Jackson at the time you 
applied for this insurance? 

MR. SHELTON: Objected to as incompetent, 
irrelevant and immaterial, if the Court please, upon 
the ground that no oral testimony of any conversa- 
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tion leading up to the policies is admissable in this 
Court. 

MR. JONES: If the Court please, there was 
no written application. It was purely verbal. 

THE COURT: Well, suppose there isn’t any 
written application, the policy constitutes the con- 
tract, doesn’t it? 

MR. DAVIS: The point isn’t to vary the terms 
of the contract by parol, but is merely to show that 
the Kiesel estate had no interest in it, that he 
didn’t instruct him to put anything in there about 
the Kiesel estate. We are not trying to vary the 
terms of the policy. It is just upon the theory that 
they insured somebody that had no interest. 

THE COURT: Well, you can show now that the 
Kiesel estate had no interest, if you desire, show 
that as a matter of fact, if it is material, if that 
provision in the policy is material we will have to 
reform the policy, and my impression is that it is 
wholly immaterial if as a matter of fact the Kiesel 
estate have no interest in it. 

MR. DAVIS: That is a fact. They have no in- 
terest. But they have put in issue this allegation of 
the complaint, denying that they had such conversa- 
tion. They did not move to strike it out because it 
is immaterial or anything of that kind. 

MR. SHELTON: That is immaterial, ‘if the 
Court please. The issue is joined upon that propo- 
sition, but the allegation that there was a certain 
conversation had with the agent is immaterial and 


270 Alliance Insurance Co., et al., vs. 


incompetent, for the reason that the terms of the 
policy itself— 

THE COURT: Objection sustained. 

MR. DAVIS: Q. Mr. Enders, at the time the 
policies were issued did the Kiesel estate have a 
mortgage upon this property, upon the Idanha prop- 
erty? 

A. No, sir. 

Q. Did the Kiesel estate have any interest in the 
Idanha property? 

Ax ING, sif. 

Q. Did you advise or request that a mortgagee 
clause be put in your policy, making it payable to 
the Kiesel estate? 

A. No, sir. 

MR. SHELTON: Objected to, if the Court 
please, as incompetent and immaterial. 

THE COURT: I shall sustain the objection. I 
may permit you to go into this in rebuttal ,if there 
is any contention on their part— 

MR. DAVIS: Yes. 

Q. Has the Kiesel estate at any time since that 
time had any interest in this property, as the Kiesel 
estate? 

No, sir. 
When did this hotel building burn, Mr. End- 


As near as I recollect, it was the 7th of June. 
What year? 
¥921. 


rPorsop 
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Q. Yes. After the fire what did you do, Mr. 
Enders? 

A. I notified Jackson, the man what made out 
the insurance, that the building burned down. 

Q. Did you notify him the same day? 

A. Why, I think—yes, in the afternoon. 

Q. Yes. 

A. Yes. 

Q. Do you know what caused that loss, or what 
was the origin of the fire? 

A. I do not. 

Q. Has the defendant ever paid you for the loss, 
the insurance? 

A. No, sir, I haven’t seen anybody— 

Q. What did you tell Mr. Jackson when you ad- 
vised him of the loss? 

MR. SHELTON: Objected to, if the Court 
please. 

A. I told him that the building burned. 

THE COURT: You telephoned, did you? 

A. Yes, I telephoned. 

THE COURT: You may answer. 

A. I told him that the Idanha burned down. 

MR. DAVIS: -Q. What did he say, if anything? 

A. He says it was too bad. 

Q. What else did he say? 

A. He said, “I will notify my company at once.” 

Q. Did you see Mr. Jackson again—how long 
after that before you saw Mr. Jackson again? 

A. About a week or so. 
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Q. Did you have any conversation with him then 
about the matter? 

A. Well, he told me that he got word from the 
company, that the adjuster would be up there and 
adjust the matter in a very short time. He didn’t 
know exactly the date at that time, but a little bit 
later on he told me the date. 

Q. A little later he told you what? 

A. He told me the date when they was coming 
up there. 

@. Did you see the adjusters when they were in 
Soda Springs? 

A. No, sir, I did not. 

Q. Were you in town? 

A. I don’t know. I don’t know when they come. 

Q. How long after the fire before you went to 
Ogedn? 

On the 12th of June I went down to Ogden. 
And who did you go to see there? 

Mr. Shearman. 

Did you go to see the adjusters at that time? 
No, sir. 

Did you delegate anyone to act for you in this 
matter with reference to seeing the adjusters and 
adjusting your loss? 

A. Yes, I told Mr. Shearman that I didn’t know 
anything about insurance companies, that he had 
better take this up for me, in my behalf, and attend 
to it. 


SP OPOD 
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Q. He did so, you say? 

A. I told him to do this for me. 

Q. Well, did he do that? 

A. Yes. He corresponded with me off and on, 
and told me what they said and so on. 

Q. And did he report to you orally also from 
time to time as to the negotiations? 

A. Yes, sir. 

Q. Was any request ever made upon you direct- 
ly by the defendants or their adjusters for any 
proof in reference to this matter? 

MR. SHELTON: What was that question? 

MR. DAVIS: I asked him if any request was 
made upon him directly. These are the requests 
you set up in your answer. Was any request made 
upon you directly? 

A. I really don’t understand that. 

MR. DAVIS: Mr. Shelton, I presume, without 
going into that with him, you plead these—you are 
willing to have one of them as a sample of all admit- 
ted, as the notice that Croxford & Young sent, and 
the four of them are identical. 

MR. SHELTON: They are all identical, as I un- 
derstand. 

MR. DAVIS: Will you mark that? 

A certain paper was marked 
PLAINTIFF’S EXHIBIT NO. 14. 

MR. DAVIS: We offer in evidence Plaintiff’s 
Exhibit 14, being a demand or request on a letter 
sent to Mr. Enders by Croxford & Young, as ad- 
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justers for the British and Federal Fire Under- 
writers, on August 19, 1921. And, as I understand 
it, it is agreed between counsel that a similar letter 
was sent by registered mail upon the same day to 
the same party for each of the other insurance com- 
panies. 

Q. Now, Mr. Enders, handing you Plaintiff’s 
Exhibit No. 14, do you remember of receiving that? 

A. Yes. 

Q. Do you remember receiving it? 

A. Yes. 

MR. DAVIS: Now I ask counsel for the de- 
fendant if you have in your possession the original 
letter written by Mr. Enders to Croxford & Young 
on August 21st, for which we have served written 
notice? 

MR. SHELTON: Yes, I think we have. 

MR. DAVIS: Here is the copy. That may help 
you to locate it. 

THE COURT: Perhaps there is no objection to 
using the copy. Is there any objection to using the 
copy? 

MR. SHELTON: No, Your Honor. I have the 
original, I am sure. 

A certain paper was marked 
PLAINTIFF’S EXHIBIT NO 15. 

MR. DAVIS: Q. Did you make any reply by 
letter to the demand made on you under Plaintiff’s 
Exhibit 14? 

A. Yes, sir. 
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Q. Handing you Plaintiff’s Exhibit 15, is that 
the— 

MR. SHELTON: That is the original of that 
letter. 

MR. DAVIS: We had better perhaps mark the 
original, and I will just keep this and have the orig- 
inal go in. 

Said original letter was marked 
PLAINTIFEF’S EXHIBIT NO. 15. 

Q. Is that the letter that you sent them in reply 
to that? 

A. Yes, sir. 

MR. DAVIS: We now offer in evidence Plain- 
tiff’s Exhibit 15. And now, Mr. Shelton, if you will 
give us those original affidavits, the statements— 

THE COURT: Gentlemen, upon this issue now 
you would better read these to the jury as you go 
along, so that they will be advised. 

MR. DAVIS: It would probably not be well for 
me to read the other exhibit nine with reference to 
the interest? 

THE COURT: I think you would better read on 
this subject and read the others later. 

MR. DAVIS: ~ Yes, Your Honor. 

(Reading) ‘“PLAINTIFF’S EXHIBIT NO. 14 
CROXFORD & YOUNG 


Adjusters of Fire Losses 
302-3 Ness Building. 


Salt Lake City, Utah, August 19th, 1921. 
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Mr. Theo. Enders, 
Soda Springs, Idaho. 
Dear Sir: 

In the event you make claim under Policy No. 
04277 of the British & Federal Fire Underwriters 
of Norwich, England, for loss to the property in- 
sured under said policy, alleged to have been caused 
by fire of June 7th, 1921, you are hereby respect- 
fully requested to comply with all the terms and 
conditions of said policy contract, and your especial 
attention is called to that portion of same recited in 
lines 70 to 76 inclusive, reading as follows, to-wit: 


“Within sixty days after the fire, unless such 
time is extended in writing by this company, shall 
render a statement to this company, signed and 
sworn to by said insured, stating the knowledge and 
belief of the insured as to the time and origin of the 
fire; the interest of the insured and all others in the 
property; the cash value of each item thereof and 
the amount of loss thereon; all incumbrances there- 
on; all other insurance, whether valid or not, cover- 
ing any of said property and a copy of all the de- 
scriptions and schedules in all policies; any changes 
in the title, use, occupation, location, possesion, or 
exposures of said property since the issuing of this 


policy; by whom and for what purpose any building 
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herein described and the several parts thereof were 
occupied at the time of the fire.” 


Yours truly, 
BRITISH & FEDERAL FIRE UNDERWRITERS. 
By CROXFORD & YOUNG, 
Y/JHB Adjusters.” 
“Registered” 


PLAINTIFF’S EXHIBIT NO. 15. 


“HOTEL ENDERS. EUROPEAN PLAN. 
MODERN 


Soda Springs, Idaho, August 21, 1921. 
Messrs. Croxford & Young, 


302-3 Ness Building, 
Salt Lake City, Utah. 


Gentlemen: 


Your letters under date of August 19th, written 
by yourselves as adjusters for the companies inter- 
ested in the fire which destroyed the Idanha Hotel 
and contents, have been received. In reply thereto, 
please be advised that I am preparing schedules 
showing the list of properties damaged and these 
will be sent you as soon as they are completed. 


With regard to that part of the insurance con- 
tract permitting sixty days in which for the insured 
to make proper claim, may I state that I advised 
agent Jackson at Pocatello, Idaho, of the fire imme- 
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diately thereafter and had supposed that he was 
handling the matter for my interests. 
Very truly yours, 
THEO. ENDERS.” 


MR. DAVIS: Q. Mr. Enders, did you later, aft- 
er writing Exhibit 15, furnish the defendants with 
a sworn statement? 


A. Yes, sir. 

Q. Who prepared it for you? 

A. Melvin. 

Q. Who is Melvin? 

A. A Lawyer at Soda Springs. 

Q. You employed him to prepare the statements 
for you? 

A. Yes, sir. 


MR. DAVIS: I will have this marked Plaintiffs 
Exhibit 16. 

A certain paper was marked 
PLAINTIFF’S EXHIBIT NO. 16. 

Q. Mr. Enders, calling your attention to Plaint- 
iff’s Exhibit No. 16, were these additional clauses 
and forms attached to that when you returned it? 

A. This here? 

Q. Yes, this. Where did you get those? Who 
furnished those to you? 

A. I don’t know where we got them. I don’t 
know—lI think he took a copy from the policy. 

Q. You don’t know, Mr. Enders, where you got 
these. Are you positive that these different form 
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clauses here were attached to your sworn state- 
ment when you sent it in, or do you remember? 
A. No, I don’t think that was attached to it. 
Q. Well, do you know, do you remember or not? 
A. This is the— 
Q. Iam asking you if you remember that these 
were fastened on there or not. 


A. I don’t remember. 

Q. You don’t remember? 

m. No. 

Q. This is your signature here? 
A. Yes. 

Q. 


And that is the sworn statement that you 
made and sent in? 

A. Yes. 

Q. At the time you signed it, Mr. Enders, do you 
remember whether these were tacked on here, these 
extra clauses and conditions ,or not? Were they 
fastened here when you signed it? 

A. I don’t remember. 

Q. You don’t know? 

A. I don’t remember. 

MR. DAVIS: We offer in evidence Plaintiff’s 
Exihibit No. 16, being sworn statement made by the 
assured. We offer in evidence Plaintiff’s Exhibit 
16, consisting of two pages, being a statement made 
by the assured at Soda Springs, Idaho, on September 
20, 1921, and we offer it without the clauses that 
are annexed to it either, for the reason that the as- 
sured has been unable to identify those as having 
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been attached to it, and offer it for the purpose of 
offering his sworn statement in response to the re- 
quest of the adjusters for additional information. 

MR. SHELTON: I don’t understand the offer 
if the Court please. The offer is called a proof of 
loss or affidavit. It is just as we received it here. 
They called upon us to produce the original, and 
we have produced the original, and of course it 
should be offered in evidence as it stands, if it is of- 
fered in evidence. I don’t know whether it is cor- 
rect or not so far as the plaintiff is concerned, but 
I know it is the proof of loss that was presented to 
us. 

THE COURT: I think it will all have to go in, 
unless you show that it was not in that condition 
when it was sent. 

MR. DAVIS: Well, he doesn’t remember. I 
don’t know how we could show it any further. We 
will offer it then. 

THE COURT: It may go in. 

MR. DAVIS: And it is agreed between counsel 
that a similar sworn statement was made by the as- 
sured to each of the other companies. 

MR. SHELTON: The same thing. 

MR. DAVIS: Now have you the letters we ask- 
ed for, the original of this letter mailed to the dif- 
ferent companies on October 24th, asking for some 
information? 

Gentlemen, I will read you Plaintiff’s Exhibit No. 
16. (Reading) 
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PLAINTIFF’S EXHIBIT NO. 16. 
“Soda Springs, Idaho, Sept. 20, 1921. 
In the Matter of the Loss by Fire ) 
in the Destruction of the Idanha ) 


Hotel Building, at Soda Springs, ) STATEMENT. 
Idaho, on June 7th, 1921. ) 
State of Idaho, ) 

) ss. 


County of Caribou. ) 

Theodore Enders, being duly sworn, deposes and 
says as follows, to-wit: 

That he is the assured named in Policy No. 
8021950, of the Commercial Union Assurance Com- 
pany, Limited, of London, England, covering the 
Idanha Hotel building at Soda Springs, Idaho, and 
the furniture and contents thereof; that said build- 
ing and its contents, except as hereinafter set out, 
was completely consumed and destroyed by fire on 
the 7th day of June, 1921; that affiant has no 
knowledge or belief as to the actual origin of the 
fire; that the interest affiant had in said property, 
is, he was the owner of said building and the land 
on which the same stood by purchase thereof under 
contract and escrow agreement from the Kiesel Es- 
tate and Ex Senator Clark, and was the sole and ab- 
solute owner of the furniture and property con- 
tained therein; that the Kiesel Estate has and holds 
an interest in said property as security in the sum 
of about $5400.00; that there were and are no other 
encumbrances thereon; that since said insurance 
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was effected, there has been no change, in title, use, 
occupation, location, possession, or exposure of said 
property; that said building was used and occu- 
pied by various persons for living and rooming pur- 
poses, and the kitchen thereof was used and occu- 
pied by Mrs. Hart as a laundry.) 


That the cash value of each item and the loss 
thereon, is as follows, to-wit: 


The entire hotel building $25,000.00, top hall car- 
pet $50.00, linoleum on lower hall, $100.00, linole- 
um on dining room floor, $200.00, galvanized wa- 
ter tank, $100.00, double range stove, $200.00, meat 
broiler, $75.00, 25 sets bed springs at $20.00 per set, 
$500.00, 25 bedsteads at $18.00 each, $450.00, 25 
mattresses at $25.00 each $625.00, 25 oak chairs at 
$4.50 each $225.00, 25 carpets at $25.00 each, 
$625.00, 7 cook stoves at $25.00 each, $175.00, 2 
cook stoves at $70.00 each, $140.00, 25 dressers at 
$25.00 each, $625.00, 15 small tables at $4.00 each, 
$60.00, 10 large tables at $10.00 each, $100.00, 5 
heating stoves at $25.00 each, $125.00, 1 large par- 
lor carpet, $200.00, 1 large office desk, $75.00, 1 
parlor lounge $20.00, 1 large center and writing ta- 
ble, $75.00, 6 upholstered chairs at $6.00 each 
$36.00, 50 pillows at $2.50 each $125.00, and bed- 
ding and linen for 25 rooms at $16.00 per room 
$400.00. 


That the cash value of each item saved from said 
fire is as follows, to-wit: 
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1 mattress, $25.00, 1 bed stead $18.00, 1 set bed 
springs $20.00, 1 dresser $25.00, 2 pillows at $2.50 
each $5.00, bedding and linen for one room $16.00, 
1 medium table $10.00. 

That the other insurance covering said property, 
with a copy of all descriptions and schedules in pol- 
icies, is as follows, to-wit: 

The Alliance Insurance Company of Philadel- 
phia. 

The Commercial Union Assurance Company, 
Limited, of London. 

The Star Insurance Company of America. 


THEODORE ENDERS, 
Assured. 


Subscribed in my presence and sworn to before 
me this 21 day of September, A. D. 1921. 
D. K. McLEAN, 
Notary Public for Idaho, residing at 
(Seal) Soda Springs, Idaho. 
My commission expires September 1923.” 

MR. DAVIS: I haven’t read you the other 
clauses in the policy, and it is stipulated by counsel 
that one of those statements was sent to each of the 
companies. 

This may be marked Plaintiff’s Exihibit No. 17. 
A certain paper was marked 
PLAINTIFE’S EXHIBIT NO. 17. 

MR. DAVIS: Q. After making the sworn state- 

ment, Exhibit 16, was any objection made to the 
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same or to the form of the same by the defendant 
to you? 

A. I don’t quite understand it. 

Q. After you made this and mailed it in, was 
any objection made to you as to the manner in which 
it had been made or as to the manner in which you 
had set out the items— 

A. Well, I objected— 

Q. I mean did the company object? 

A. No, the company never said anything. 

Q. Did you write to the different companies aft- 
er that with reference to it? 

A. Yes, I wrote to them. 

Q. Handing you Plaintiff’s Exhibit No. 17, I will 
ask you if that is one of the letters you wrote to 
them? 

A. Yes, sir. 

MR. DAVIS: We offer in evidence Plaintiff’s 
Exhibit 17, being the original letter sent by regis- 
tered mail from Theodore Enders to the Star In- 
surance Company, San Francisco, California. And 
it is agreed that a similar letter on the same date 
was sent to each of the other companies involved 
herein. Is that agreed, Mr. Shelton? 

MR. SHELTON: Yes, I think so. 

MR. DAVIS: Reading you Plaintiff’s Exhibit 
17, showing the envelope and letter to J. B. Cremer, 
Secretary of the Star Insurance Company, San 
Francisco, bearing date Soda Springs, Idaho, Octo- 
ber 24th, 1921. 
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PLAINTIFF’S EXHIBIT NO. 17 
“Soda Springs, Idaho, October 24, 1921. 


Mr. J. B. Cremer, Sec’y. 
Star Insurance Company, 
San Francisco, California. 
Dear Sir: 

In re destruction of Idanha Hotel Building and 
contents by fire, at Soda Springs, Idaho, will say, 
that on September 20th, 1921, I forwarded to Crox- 
ford & Young, adjusters, an inventory and appraise- 
ment of loss, but as yet have not heard regarding 
same. Awaiting your reply, I am, 

Very respectfully, 
THEODORE ENDERS.” 


MR. DAVIS: Did you receive any replies from 
the companies, to that letter? 

A JI received a reply from one or two companies, 
but not from all of them. 

MR. DAVIS: I will ask that this be marked 
Plaintiff’s Exhibit No. 18. 

A certain paper was marked 
PLAINTIFF’S EXHIBIT NO. 18. 

Q. I hand you Plaintiff’s Exhibit No. 18, and 
ask you if that is one of the letters you received in 
reply to the letter just read? 

A. Yes, sir. 

MR. DAVIS: We offer in evidence Plaintiff’s 
Exhibit 18. 
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MR. SHELTON: No objection. 

MR. DAVIS: Mark this one 19. 

A certain paper was marked 
PLAINTIFF’S EXHIBIT NO. 19. 

Q. Handing you Plaintiff’s Exhibit No. 19, is 
that one of the letters you received in reply to the 
letter you wrote the company? 

A. Yes, sir. 

MR. DAVIS: We offer in evidence Plaintiff’s 
Exhibit 19. That is practically the same letter as 
the other one—not quite. 

I will read you Plaintiff’s Exhibit 18 while coun- 
sel is examining that: (Reading) 

PLAINTIFF’S EXHIBIT NO. 18. 


“STAR INSURANCE COMPANY OF AMERICA. 
PACIFIC DEPARTMENT. 
Thos. H. Anderson, Manager. 
San Francisco, October 28, 1921. 
Mr. Theodore Enders, 
C/O Mr. C. E. Melvin, 
Soda Springs, Idaho. 


Dear Sir: Re: Policy No. 28857—Enders. 


We beg to acknowledge receipt of your letter of 
October 24th, in connection with loss to the proper- 
ty insured under the above policy. 

We have referred this matter to Adjusters Crox- 
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ford & Young, who will, no doubt, give the same im- 
mediate attention. 
Yours very truly, 
THOS. H. ANDERSON, 
CJD:MB. Manager.” 


MR. DAVIS: Any objections to 19? 
MR. SHELTON: No. 
MR. DAVIS: Plaintiff’s Exhibit 19 is as follows: 


(Reading) PLAINTIFF’S EXHIBIT NO. 19. 


“COMMERCIAL UNION ASSURANCE 
COMPANY LIMITED OF LONDON. 
San Francisco, Nov. 1st, 1921. 
Mr. Theodore Enders, 
C/O C. E. Melvin, 
Soda Springs, Idaho. 
Dear Sir: 

We have for acknowledgment your favor of Octo- 
ber 24th in regards to destruction of Idanha Hotel 
Building. In response wish to say that we have re- 
ferred your letter to Croxford & Young of Salt Lake 
City for answer as they have this matter in charge. 

Yours very truly, 

McG: ALD. C. J. HOLMAN, Manager.” 

MR. DAVIS: Q. Did you receive letters from 
the other two companies in reply to that? 

A. No, sir. 

Q. Did the companies ever write you any further 
than these letters? 

A. That’s all. 
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Q. You just received the statement No. the 
letter, Plaintiff’s Exhibit 14, from Croxford & 
Young, and these letters from the companies? 

A. Yes, and these two. 

Q. Mr. Enders, from whom did you buy or pur- 
chase the furniture and fixtures,—I guess—furn- 
ishings and furniture of the Idanha Hotel? 

A. From different parties. 

Q. Did those furnishings and furniture belong to 
you? 

A. Yes, sir. 

Q. You were familiar, of course, with them, and 
bought them? 

A. Yes, sir. 

Q. Do you know what the values of the same 
were at the time of the fire? 

A. Yes, sir. 

Q. What was that? 

A. About five thousand and some dollars. 

Q 

A 


Five thousand and some dollars? 
, eS, 8eIr 
Q. I believe you told me that Mr. Shearman 
did report to you from time to time his negotia- 
tions with Croxford & Young? 


A. Yes, sir. 
Q. Were you ever advised, Mr. Enders, that 


there was anything required from you in the nature 
of proof, in the way or manner of furnishing proof 
other than what you had done? 

A. No, sir. 
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Q. You never were? 

A. No, sir. 

Q. You paid your premiums for these policies 
to Mr. Jackson? 

A. Yes, sir, I paid them on the 14th day of June. 

Q. That was after the fire? 

A. Yes, sir, after the fire. 

Q. What was the building used for, and how was 
it occupied, at the time of the fire? 

A. There was a laundry in the building, in the 
kitchen. 

Q. Not what was in each rooom, Mr. Enders— 
what was it occupied for, what were you using it 
for? 

A. For a “department” and also for people if 
they wanted a room. 

Q. For a hotel? 

A. Yes. 

Q. Can you describe the building as to size and 
dimensions? 

A. I do know part of it, and I think I give you 
a letter where I measured it. 

Q. Well, can you recall, though, from your mem- 
ory, without referring to any letter, the measure- 
ments of it? 

A. Well, it is 99 feet long, and about 60 feet 
wide, and then the annex is about 60 feet long and 
about 30 feet wide, I think, or thirty some. 

Q. Was it a frame building? 

A. Yes. - 
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Q. And how many stories high was it? 

A. Three stories. 

Q. Was the whole thing, the annex and all, three 
stories? 

A. No; the annex was only two stories. 

Q. And the main building, that was sixty some- 
thing by ninety-nine, and three stories? 

A. Yes, sir. 

@. And the other was two stories. 

A. Yes, sir. 

Q. What was the condition of the building as tu 
repair, with regard to the interior of it? 

A. The inside? 

Q. Yes. 

A. She was in just as good condition as she was 
when she was put up new, that is, after I fixed it up. 

Q. How long before the fire had it been that the 
interior had been redecorated and kalsomined and 
painted, etc? 

A. The fire was in June—about six months. 

Q. And who did that work? 

A. Different parties. Mr. Root is one of the 
parties. 

Q. At what expense was that done, Mr. Enders? 

MR. SHELTON: Objected to, if the Court 
please, as immaterial. 

THE COURT: Overruled. 

MR. DAVIS: Q. At what expense was that 
done? 

A. About $3000. 
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Q. Now, $3,000 to Mr. Root? 

A. No. Mr. Root only got about fifteen or six- 
teen hundred dollars. 

@. And the rest of it— 

A. Different parties. 

Q. Did you make any alterations in the interior 
of the building after you took possession of it? 

A. Yes, sir. 

Q. And what was the expense of that? Did you 
include that in your $3,000? 

A. Yes, sir. 

MR. SHELTON: Objected to, if the Court 
please, as immaterial. 

THE COURT: Overruled. 

MR. DAVIS: Would the $8,000 cover all of the 
expense that you did in repairing and renovating the 
buildings, that is, kalsomining it,—I shouldn’t have 
said renovating. Does that cover the whole thing, 
or were there other expenses, such as shingling? 

A. That is all I paid; that covered the whole 


thing. 
Q. That was $3,000? 
A. Yes, sir. 


Q. How many rooms were there in the building, 
Mr. Enders? 

A. Did you want to include the dining room, for 
a room? 

Q. Tell me, if you know, how many bed rooms, 
if you know, first. 

A. Well, I had 25 fixed up for bed rooms. 
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Q. How many rooms were there in the building, 
—not how many you had fixed up for bed rooms. 

A. There was twenty, forty, and then the dining 
room, dining roum, and a storage room,—about 60 
altogether. 

Q. How was it constructed,—of lath and plaster, 
the inside? 

A. Yes, lath and plaster on the inside. 

Q. And what was the height of the ceilings? 

A. Fourteen feet. 

Q. On each floor? 

A. On the lower floor, and 12 feet on the top, on 
the middle floor. 

Q. And what on the top, do you know? 

A. About 10 feet. 

Q. What was the condition of repair of the build- 
ing on the outside at that time, Mr. Enders, at the 
time of the fire? 

A. Why, she was in pretty good condition. 

Q. She was in pretty good condition? 

A. Yes. 

Q. Have you had estimates made and have you 
made investigation to determine the approximate 
cost of replacing that building at the time it burned? 

A. Yes, sir. 

MR. SHELTON: Objected to, if the Court 
please, as not a proper estimate of the value of the 
building, which is not the loss, but the actual cash 
market value of the building at the time it was de- 
stroyed. 
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MR. JONES: If the Court please, the actual cash 
value is the proper measure, but the courts all hold 
that in determining cash value the cost of recon- 
structing the building, the difference between a 
newly constructed building and the building as it 
was at the time that it burned, would be the way 
of arriving at the cash value of that building; in 
other words, by depreciating a new building to the 
condition it was in nat the time it burned. 

THE COURT: That would depend upon som: 
other conditions. It would depend upon whether 
the building was useable, that is, such type of 
building as was useable. It may be that you would 
construct a hotel building that was entirely too 
large for the community and part of it would be 
worthless, while if you didn’t have the building there 
you wouldn’t construct it. Of course, if it was a 
feasible project, in other words, if it was a going 
concern, a building that was useable in the commu- 
nity, that would be one way of getting at the value 
of it, of course, what it would cost to reconstruct 
or build a new building of the same type, and then 
depreciate it. 

MR. JONES: That is the rule as we under- 
stand it. Of course the question as to whether it 
was useable hasn’t been brought out yet, or whe- 
ther it was being used, but that is the measure, 
the difference between the value of that building 
and a new building of the same kind and charac- 
ber. 
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THE COURT: Well, that is one way of getting 
at it. Of course that isn’t the only method of get- 
ting at the value of a building. If it had a market 
value, if there was a standard of market value in 
the community, that would be the best way of get- 
ting at it, but I don’t suppose that can easily be 
shown. 

MR. SHELTON: The company shall not be lia- 
ble beyond the actual cash value of the property 
at the time any loss or damage occurs. That is the 
language of the policy. 

THE COURT: But counsel suggests that one 
way of getting at the cash value of a building is to 
find out what it would cost to construct a new 
building of the same type, and then depreciate it. 

MR. SHELTON: Well, the estimate as to what 
would be the actual cash value of a building must 
be determined by persons who are acquainted with 
that property at that particular place and can de- 
termine what is the actual cash value of the proper- 
ty itself, the building, constructed we will say early 
in the territorial days, which has been there for a 
period of thirty-five or more years, perhaps. Evi- 
dently what it would cost to reconstruct that build- 
ing at this time would not be a proper way of de- 
termining the actual cash value of the property at 
the time of the fire, a wooden building that has been 
on hand for a great many years, in a community, 
would not necessarily, couldn’t estimate what would 
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be the actual cash value of it from determining what 
it would cost at this time. 

THE COURT: I think, gentlemen, in view of 
some circumstances already disclosed, that before I 
permit you to go into this, you will have to show, 
make a prima facie showing at least, that this is a 
proper method of getting at the actual cash value of 
this building. 

MR. DAVIS: Perhaps we had better go on, Your 
Honor. Perhaps this witness isn’t the proper wit- 
ness to show that yet. 

THE COURT: It appears now that he was only 
using part of this building. I think he said he fit- 
ted up 25 rooms, and he had about 60. 

MR. DAVIS: I think that was for bed rooms. I 
think he had the rest of it for light housekeeping 
and apartments, Your Honor. 

THE COURT: But I say you will have to go 
into the circumstances. You have the outstand- 
ing fact that the whole property did sell for on’ 
$4000, and not for cash, but under conditions which 
would make the price more perhaps than what it 
would bring for cash. We have a prima facie case 
perhaps of its value in the sale price of it. I think 
you will have to show the circumstances and condi- 
tions that would make it practicable or feasible to 
get at its cash value by taking the course you have 
suggested. 

MR. DAVIS: Q. You state that at the time of 
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the fire the building was being used for hote) and 
apartment purposes? 


A. Yes, sir. 

Q. Were all of the rooms being used? 

A . No, sir. 

Q. How many of the rooms were vacant? 

A. About twenty. 

Q. Of the sixty rooms? 

A. Yes, sir. 

Q. And what were the others being used for? 

A. Well, for storage room, and some of them was 
vacant. 


Q@. How many rooms did you have let out as 
apartments at that time, do you remember? 

A. Twenty—that is, connected, you mean con- 
nected? 

Q. As I understood you, you used some for 
apartments or light housekeeping rooms? 

A. Yes, sir. 

Q. And the others you used as bedrooms? 

A. Yes, sir. 

Q. Do you know how many you were using as 
apartments for light housekeeping? 

A. No. I can count those over—twenty was 
used for light housekeeping? 

Q. Yes. And do you recall how many bedrooms 
you were using? 

A. Twenty-five. 

Q. And were you using the building all of the 
time, was it being occupied all the time? 
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A. Yes, most of the time. Well, we used some 
more; we used some for laundry and other—the 
laundry people had some. 

Q. How many rooms did they have? 

A. They had about four—about five. 

Q. But you had some rooms, did you, that there 
wasn’t anything in at all, and weren’t being used for 
anything? 

A. Yes, sir. 

Q. And you had no fur nishings 1 in those? 

A. No. 

Q. Was the hotel open at all times and being 
used at all times? 


A. Yes, sir. 

@. Someone in charge of it all the time? 

A. Yes, sir. 

Q. And being used for those purposes? 

A. Yes, sir. 

Q. Mr. Enders, after you took the building over 


in 1918, and before Mr. Root did the work that you 
testified about, that you fixed up the building in 
1919, did you have any work done on the build? 
ing? 

A. Yes, sir. 

Q. What was that work? 

A. I examined the roof and put part of a new 
roof on it. 

Q. At what expense was that done? 

A. I didn’t make no estimate on that, Mr. Davis. 
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Q. Well, do you know approximately what 1t 
was? 

A. Yes. 

Q. Well, what was it? 

A. About $300. 

Q. That was in addition to the work that you 
testified a while ago? 

Ay Yes. 

Q@. Was the alteration in the inside of the build- 
ing that you made, the cutting of partitions, ete., 
was that done, how long after you took it over 
was that done? 

A. That was all done about a year before she 
burned down. 

Q. That would be some time about June, 1920? 

A. Yes, during that summer, up till November, 
was the last work we done. 

@. Did you have a use, as a hotel building, for 
this building, at all times after you took it over? 

A. Yes, sir. 

Q. You were using it and taking in customers 
and doing business there as a hotel all the time? 

A. Yes, sir, in connection with the other hotel. 

Q. In connection with another hotel that you had 
there? 

A. The Enders’ Hotel. 

Q. Did you have rooms let for apartment pur- 
poses or light housekeeping purposes, all the time? 

A. Yes, sir. 
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Q@. Was there someone in there during all the 
time during this time? 

A. Yes, sir. 

Q. Did you find a need and a use for this build- 
ing as a hotel and apartment house during all the 
time you had it? 

A. Yes, sir. 

Q. In Soda Springs? 

A. Yes, sir. It was the only “department” there 
was. 

MR. DAVIS: I think that is all with this wit- 
ness, Your Honor. Perhaps when we go into the 
value we had better take that up in a different way. 

THE COURT: I will say to you, gentlemen, that 
I doubt very much whether I shall permit you to 
show the value in the manner you have suggested, 
unless it turns out that there is no other way of get- 
ting at it. There are usually other ways that are 
very much more satisfactory and very much shorter. 
There ought to be some way of showing the value of 
this property other than this long round-about way, 
about which there are so many contingencies and 
possibilities. 

MR. DAVIS: . The point with us, Your Honor, 
is, that the building was there, and of this size, 
and perhaps a building of that size, there might not 
be any market for it in Soda Springs, while there 
was a use for it at its actual value, and we un- 
derstand the rule to be that if a man had a build- 
ing constructed, in Pocatello, that cost say thirty or 
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forty thousand dollars, and the property around 1; 
would depreciate it, still if it cost him that much 
it would be worth that much, and the mere fact 
that values in the community, or panics, or any- 
thing, had lessened the sale price, wouldn’t prevent 
him from proving and showing the actual value of 
his property, as long as they carried the insurance. 

THE COURT: What do you mean by actual 
value? 

MR. DAVIS: My understanding of the actual 
value of anything that is destroyed, Your Honor, 
would be the amount that it would take a man to 
replace it, less the depreciation, putting it into the 
actual condition it was at the time. I don’t under- 
stand that the actual value would always be the 
market value. 

THE COURT: Well, the value of a property of 
that kind could be reached by showing what it would 
sell for upon the market, or perhaps what it could 
be used for, as a feasible investment. 

MR. DAVIS: Yes. I think we could show— 

THE COURT: Buildings become antiquated. A 
building might cost fifty thousand dollars, you 
might have an old hotel building that cost fifty thou- 
sand dollars, and it might not be worth five, either 
upon the market or as a feasible investment. 

MR. DAVIS: Yes, I appreciate that, Your Honor. 

THE COURT: The difficulty about it is,—Take 
property of that kind, built many years ago, and in 
a changing community, .property may have been 
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built for a special purpose, and that purpose may 
not be feasible. 

MR. DAVIS: I think perhaps we can meet Your 
Honor’s suggestion on that by proving the feasibil- 
ity of it, and proving the income from this proper- 
ty. I think we can do that. 

THE COURT: There is no better way, if you 
ean’t show the market value, you may show the in- 
come value, but you can’t do that just for two or 
three months; you would have to show it over a 
considerable period of time. But the method you 
have suggested here is usually the most unsatisfac- 
tory method and the most difficult method. 

MR. JONES: May I say that this question is 
discussed fully in the Supreme Court decision, this 
method that we suggest, and the court in that opin- 
ion says that a farmer may have a farm on which 
he has a house worth $5,000, and the farm may have 
no saleable market, so that he couldn’t sell the 
farm which would carry the house probably for two 
thousand dollars, yet he had insured that house for 
$5000, and he would have a right, asuming every- 
thing was proper, to show the value of that house, 
by finding out what it would cost to reconstruct it, 
and depreciate it. The court goes into a very 
lengthy dissertation on that very thing. Down there 
you might be unable to sell this property at all, yet 
it has a value. He insured that value, up to a cer- 
tain value. Now to say that it is antiquated, or 
that the property wasn’t readily saleable there, and 
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use that as a market value, you might not be able 
to sell it at all. 

THE COURT: One may have a luxurious home 
and get the benefit out of it in that way, and yet 
not be able to sell it. Nobody else perhaps would 
want such a luxurious home. But this is a business 
property; its value is to be referred to one of two 
standards, either what it would sell for upon the 
market, or what it could be made to pay as an in- 
vestment. It can’t have any sentimental value. Why 
should it be insured for more, or why should an in- 
surance company pay more for it than it is worth 
either upon the market or as an investment? It 
may be that the building is of such type that no 
one would think of reconstructing a building of that 
sort at that particular place. It may have practic- 
ally no value. We know it is true not infrequently 
that buildings when they were put up were thought 
to be of great value, and turned out to be of no 
value at all, by reason of changing conditions or by 
reason of bad judgment in putting them up in the 
first place. That is particularly true of certain 
types of business property. They become antiquat- 
ed. No one would think of putting up a business 
building today of the same type as was put up 
twenty-five years ago. It is almost impossible to get 
at the depreciation in that way. It is antiquation 
rather than depreciation. 

MR. JONES: It is only a question of the meth- 
od of proving, of course. 
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THE COURT: If you can’t show me, gentle- 
men, that this would be a fair way of getting at 
this particular building, show that the cireum- 
stances are such that it would be a fairly reliable 
way of getting at its cash value, I shall not permit 
you to do it. The question is, would any sensible 
man who wanted to make an investment buy prop- 
erty of that kind upon such a standard of valua- 
tion. If he wouldn’t, and if there are better ways, 
We will resort to better ways. We try to take the 
best way. Sometimes it is very difficult to get at 
the value of property, but courts are always in- 
clined to insist that you resort to the best avail- 
able methods of getting at the value. Is there any- 
thing further with this witness? 

MR. MR. DAVIS: Q. Mr. Enders, I will ask 
you, at the time the building was destroyed, what 
its—taking into consideration the purposes for 
which it could be used and the purposes for which 
it was used, and its location, and the town it was 
in, the thing it was being used for, what its actual 
cash value would be at the time of its destruction by 
fire. 

MR. SHELTON: Objected to, if the Court 
please. 

THE COURT: By that you mean what? What 
it could be sold for upon the market, or what it 
could be made to pay? 

A. I— 

THE COURT: Just a moment. What do you 
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mean by the question, so that it will be clear, so 
that we will know what he is answering? 

MR. DAVIS: Ihad probably better ask him first 
if he has an idea of what it would sell for there upon 
the market. Was there any market value at Soda 
Springs for a building of this kind and for this 
building, at the time it burned? 

A. There is a hotel right next adjoining on that 
lot that they got the— 

THE COURT: Just answer the question yes or 
no. 

A. Yes. 

MR. DAVIS: Q. Are you familiar with that 
market value? 

A. Yes, sir. 

Q. What would you say would be the market 
value of this place in Soda Springs at the time? 

A. Twenty-five thousand. 

MR. SHELTON: Objected to. 

THE COURT: I think I shall let him answer. It 
is a question of the weight of his testimony. I am 
doing this under a decision arising in your state, 
Mr. Shelton, a Supreme Court decision with which 
you are probably familiar, that the owner of prop- 
erty may testify as to its value. 

MR. SHELTON: Yes, Your Honor. 

MR. DAVIS: That is all, I believe. It may be 
necessary—We are not just sure as to the proper 
manner of proving that by this witness. We might 
want to recall him for the purpose of showing or 
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qualifying him, if he can be qualified. I don’t know 
that he can probably qualify. 

THE COURT: He has already answered, hasn’t 
he? 

MR. DAVIS: Yes. You may take the witness. 


CROSS EXAMINATION. 

By MR. SHELTON: 

Q. Mr. Enders, at the time of the fire you speak 
of the occupancy of the building, and I understood 
you to say that there was a laundry occupying five 
rooms of the building? 


A. Yes, sir. 

Q. Was that in the basement? 

A. No, sir, that was on the first floor. 

Q. It was on the first floor? 

A. Yes, sir, and the building was joined on to 
the main building. 

Q. What kind of a laundry was that? 

A. Where they wash clothes. 

Q. Commercial laundry? 

A. Yes, Sir. 

Q. Steam? 

A. Well, they used hot water more than steam. 

Q. A regular commercial laundry? 

A. Yes. 

Q. How long had that laundry been in that build- 
ing? 

A. For about two years or two and a half years. 
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@. And it was there before the insurance policy 
was issued these policies? 

A. Yes, sir. 

Q. And was there at the time of the fire? 

A. Yes, sir. 

Q. Who was the owner of that laundry? 

A. Hart is his name. 

a And he did laundry ese for other people 
ound in the town. 

“a Yes, sir. 

Q. The same as any regular laundry? 

A. Yes, sir. 

Q. Now referring to this conversation which you 
speak of, with Senator Clark, at the time of his 
visit to Soda Springs, when was that, when did that 
take place? 

In 1918, about the 20th of July. 
In 1918, about the twentieth— 
Not eighteen—nineteen twenty one. 
1921? 

Yes, 

About the— 

—twentieth of July. 
Twenty-third of July’ 
Twentieth. 

The 20th of July? 

Yes. 

1921? 

Yes, sir. 

Are you positive about that date? 


me 


OPOPOPOPOPOPO 
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A. Yes, sir. 

Q. That it was in 1921, in July? 

A. Yes, sir. 

Q. When did the fire take place? 

A. In 1920, the 7th day of June. 

Q. The fire took place— 

A. Twenty-one, yes. 

Q. The fire took place in June, June 7th, 1921? 

A. Yes, sir. Yes, sir. 

Q. And your conversation with Senator Clark 
was in July? 

A. Yes, sir. 

©, 1921? 

A. Yes, sir. 


Q. Now in regard to this conversation with Sen- 
ator Clark, what did Senator Clark say about this 
particular deed? As I understood you, he said tha 
that deed—you asked him to have that deed remain 
in Soda Springs in the bank, is that correct? 

A. Yes, sir. 

Q. And he said it was all right as far as he 
was concerned, is that right? 

A. Yes, sir. 

Q. Had you examined that deed or had your at- 
torneys examined that deed before that time? 

I went up and got the numbers. 

What is that? 

I went up and got the description. 

You went up and got the description? 

Yes, where it was located, how it was made 


P&S aa 
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out, and then looked it up and found out it was the 
same property that the building is on. 

Q. That was the first conversation. He said the 
deed might remain there at Soda Springs in the 
bank, is that right? 

A. Yes, sir. 

Q. That is, you were to have that deed of that 
property if and when you paid $4,000, is that cor- 
rect? 

A. Yes, sir. 

Q. And until you paid that $4,000 the deed was 
not to be delivered to you? 


A. Yes, sir. 

Q. You never paid that $4,000? 
A. Not yet. 

Q. What? 

A. Not yet. 

Q. No? 


A. The deed is still there. 

Q. The deed is still there? It never has been 
delivered to you? 

A. Yes. 

Q. You had the option to purchase that property 
for $4,000, didn’t you? 

A. Yes, sir. 

Q. And you have never exercised that option, 
have you? 

A. Yes, sir. 

Q. What? 

A. Yes, sir. 
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Q. When? 

A. By paying the interest on it, and they give me 
six years time to pay it in. 
I didn’t hear. 
I have got plenty of time to pay it in. 
You had, you say, six years to pay it in? 

A. Yes, sir. 

Q. Then that agreement was that you were to 
have six years to take up that deed? 


OPO 


A. Yes, sir. 

Q. You had an option running over a period of 
six years? 

A. Yes, sir. 

Q. That is all there is to it, isn’t it? 

A. Yes, sir. 

Q. Now, when did that six years run from? 

A. How is that? 

Q. When did that six years run from? 

A. From the first of February, 1918. 

Q. From the first of February, 1918? 

A. Yes, sir. 

Q. Well, how did you come to arrive at that 


statement, that it was to run from the first of Feb- 
ruary, 1918? 

A. Why, that-was our agreement. 

Q@. What agreement? 

A. With me and Mr. Kiesel. 

Q. With you and Mr. Kiesel? 

A. Yes, and he represented the Natura! Mineral 
Water Company; he was talking for the Natural 
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Mineral Water Company, and he sold this Natural 
Mineral Water Company property. 

Q. But you told Senator Clark that this particu- 
lar deed, which was dated in 1920, was to remair 
you wanted it to remain in that bank, in the Soda 
Springs Bank? 

A. Yes. 

Q. What? 

A. Yes, sir. By the way, before we go any fui- 
ther, Senator Clark was up there in 1920, not 1921. 


Q. 1920? 

A. Yes, sir. 

Q. It was 1920 instead of 1921? 
A. Yes. 


Q. Then he wasn’t there after the fire? 
A. No. 
Q. Now a little further in regard to that. When 
did you say you went into possession of this prop- 
erty? 


A. In 1918, the first of February. 

Q. Who did you take possession from? 

A. From Mr. Woodall. 

Q. What was his first name? 

A. C. T. 

Q. He had occupied it before that time? 

A. Yes, sir. 

Q. Do you know how long he had occupied that 
property? 


A. I don’t know how long, but a good many 
years. 
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And what had he done with the property? 
What had he done? 

Yes, what had his occupation of it been? 
He run it as a hotel. 

He ran it as a hotel? 

Yes, sir. 

How long have you known that property? 
About 25 years. 

Twenty-five years? 

Yes, sir. 

And do you know when it was built? 

I think it was built about in ’87. 

1887? 

8. 

1887? 

A. Nineteen eighty-seven—eighteen  eighty- 


PPOPOPOPererore 


@. You mean 1887? 

A. Yes. 

Q. Now, Mr. Woodall, when he turned the prop- 
erty over to you, did you purchase from him the 
furniture in the house? 

A. Yes, sir, what was left. 

Q. What was left of it? 

A. Yes, sir. 

Q. And was the house fully furnished at that 
time? 

A. No, sir. 

Q. But that was part of the furniture that was 
in the house, or was all of the furniture in the house 
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that was received from Mr. Woodall in there at the 
time of the fire? 

A. Part of it. 

Q. Part of it? 

A. Yes, sir. 

Q. Where had the balance gone? 

A. I don’t know. The balance had been stolen 
or he had taken it out. After I bought it from Mr. 
Woodall his wife come and took out some more, 
claimed it was hers and Woodall had no business 
to sell it to me. 

Q. This place was occupied, as I understand, by 
different roomers and apartment people? 

A. Yes, sit: 

Q. Were they furnishing their own furniture? 

A. Some of them had their own furniture, and 
then I moved my furniture out in some of the rooms 
that wasn’t occupied and stored it away. 

Q. That is, your furniture which you had there 
was stored in some of the rooms that were not oc- 
cupied by the tenants? 

A. Yes, sir. 

Q. And how many of the rooms in the building 
were occupied by tenants who used your furniture? 
Pretty near all of them, except two of them. 
What is that? 

Pretty near all of them except two. 
All of them except two? 
Yes. 


POPOoD> 
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Q. Now you say that after you took possession 
of the property you made some improvements on it? 

A. Yes, sir. 

Q. Now when were those improvements made? 

A. 1920, the most of them, the biggest ones. 

Q. 1920 and 1921? 

A. Yes. 
@. Any improvements made in 1921? 
A. Yes, there was some made. 

@. Now can you tell what those improvements 
were? 

A. Yes, sir. 

@. You had some kalsomining, papering, and 
painting, done, on the rooms, did you not? 

A. Yes, sir. 

Q. Who did that work? 

A. Different parties. Mr. Root done the paper- 
ing and painting. 

Q. Did Mr. Root do any of it? 

A. Yes, sir. He was one of the men that got the 
biggest pile of money out of it. 

Q. And you paid him for that? 

™ Yes, sir. 

Q. How much did you pay him? 

A. Between fifteen and sixteen hundred dollars. 

Q. Where did you get the money to pay him? 

MR. DAVIS: If the Court please, I object to 
that as— 

A. I make— 

MR. DAVIS: Just a minute. 
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MR. JONES: Objected to on the ground that it 
is immaterial. 

THE COURT: I hardly see the materiality of it, 
unless you are questioning the correctness of his 
statement that he paid that much. 

MR. SHELTON: He stated that he had paid 
some three thousand dollars, as I understood, for 
these improvements. 

THE COURT: Yes. 

MR. SHELTON: And I am questioning the cor- 
rectness of that statement, that he paid the $38,000. 

THE COURT: You may answer. 

A. Why, Mr. Root, he owed me interest on a 
thousand dollars, he owed me a thousand dollars and 
interest, and then I paid him the difference. 

Q. He owed you a thousand dollars and interest? 

A. Yes. We have got a piece of paper here to 
show how he got paid. 

Q. And you paid him the difference in cash, that 
is, the difference between the thousand dollars and 
the $1600 that you— 

A. Yes. 

Q. mentioned. Now the total amount of your 
improvements as specified included window glass 
and lumber and shingles and roofing paper and 
roofing shingles and putting in glass, and mosquito 
bar, and plastering, and repairing rooms and plumb- 
ing, wire screen for windows, repairing, doors, two 
new doors, sand for plaster, and hinges and springs, 
total amount in this statement $2,021.38. 
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A. That is what I paid by checks to the people, 
paid them with checks. Other people that I paid 
with cash I didn’t put that in. 

Q. This is the statement which you presented, 
was it not, to the company? 

A. Yes, sir. 

Q. As the amount that you had expended on that 
property? 

A. Yes, sir, where I can show a check for it. 
Where I have paid cash I didn’t put that in, because 
I thought I couldn’t show it. 

Q. Well, you handed in to the company or the 


adjusters— 
A. Yes, sir. 
Q. —ain stating the amount, an itemized state- 


ment, did you not? 

A. Just what I could show the checks for, you 
know. But those people where I paid the cash I 
didn’t put that in, because I didn’t think— 

Q. And that statement showed that you had ex- 
pended $2,021.38? 

A. Yes, sir. 

Q. Now you state that you expended $3,000 or 
more? 

A. Yes, sir. 

Q. What was your purpose in making a state- 
ment to the adjusters of less than you state now? 

A. Because they might get me in the court and 
want each item where I paid it to, and by putting 
this down there I could represent each item where 
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I paid it to, but those people I paid the case, I 
couldn’t represent nothing, just the same as you told 
me there how did you pay the—where did you get 
the money from. 

Q. That is your explanation, is it? 


A. Yes, sir. 

@. Now you say you paid the taxes on this prop- 
erty? 

A. Yes, sir. 


Q. What was the amount of ie taxes that you 
paid during the year 1920? 

A. I don’t recollect. 

Q. What is that? 

A. I don’t remember that amount. 

Q. Do you remember how much taxes you paid in 
192i? 

A. We could—I think we can look that up. 

Q. Did you turn the property in for assessment? 

A. No, sir. 

Q. Was the property assessed in your name? 

A. I don’t know how it was assessed, but I get 
the notice all the time. 

Q. Wasn’t the property assessed in the name of 
the Natural Mineral Water Company? 

A. In care of me. 

Q. Isay, wasn’t it assessed in the name of Natu- 
ral Mineral Water Company? 

A. And me, both. 

Q. What is that? 

A. Also in my name. 
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Q. Now in whose name was the property as- 
sessed before Caribou County was separated from 
this county, Bannock? 

MR. JONES: That is objected to on the ground 
that that would antedate the time when the policy 
was written. It would be preceding 1920, too. 

MR. SHELTON: If the Court please, the prop- 
osition is that this property— 

THE COURT: You may go back as far as 1917 
with him. 

MR. SHELTON: Yes, I was going to— 

THE COURT: When was the county of Cari- 
bou— 

MR. SHELTON: In 1918, I think. 

MR. BENTLEY: The last assessment in Ban- 
nock County was in 1918, and then subsequently, 
after that, it was— 

MR. SHELTON: Q. In whose name was the 
property assessed in 1918? 

A. In mine and Natural Mineral Water Com- 
pany. 

Q. In the Natural Mineral Water Company and 
in your name? 

A. Yes, sir. 

Q. Are you positive of that? 

A. Natural Mineral Water Company in care of 
T. Enders. 

Q. What say? 

A. My name is on it as well as the Natural Min- 
eral Water Company. 
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Q. What was the amount of the assessment? 

A. I don’t remember. I believe we could find 
that among some of the papers here. 

Q. Wasn’t the property assessed at $1500 for the 
building and approximately $500 for the lots? 

A. I don’t remember. 

Q. You don’t remember? 

A. No, sir. But then those assessments was 
made in the early days, and they never have been 
raised on the Idanha building. 

Q. In whose name was the property assessed in 
1917, do you know? 

A. Inthe Natural Mineral Water Company. 

Q. And in 1919, do you know that? 

A. Natural Mineral Water Company, in care of 
T. Enders. 

Q. 1920, you say in the Natural Mineral Wate: 


Company? 
A. Incare of T. Enders. 
Q. What? 
A. In care of me. 
Q. In care of you? 
A. Yes. 
Q. And 1921 the same? 
A. Yes. 
Q. Now isn’t it a fact that there never has been 


an assessment upon that property to exceed, for the 
real estate and improvements together, two thou- 
sand dollars? 
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MR. JONES: This is objected to on the ground 
that it is incompetent, irrelevant, and immaterial, 
and not the proper method of proving values of real 
estate or of buildings. 

MR. SHELTON: I am trying to find out the 
witness’s recollection, if the Court please, on cross 
examination. 

WITNESS: It sure couldn’t have been assessed 
that low. I have paid— 

MR. JONES: Will you quit talking a little. 

THE COURT: You have got to give your attor- 
ney a chance to talk a little. 

MR. JONES: We want a ruling on that. 

THE COURT: You went into this matter of the 
payment of taxes, Mr. Jones. 

MR. JONES: Merely as to who paid the taxes, 
but not for the purpose of showing value of the real 
estate. If they are going into it for the purpose of 
asking him whether he did pay the taxes, we have no 
objection, but it appears from these questions that 
he is attempting to offer evidence as to the value of 
the building, by the assessment. That is our objec- 
tion. 

MR. SHELTON: Did you answer? 

WITNESS: I don’t know what you asked. 

MR. SHELTON: What? 

WITNESS: What was it you asked me? 

MR. SHELTON: I asked you if it wasn’t a fact 
that that building and the property upon which it 
stood had not been assessed at any time between 
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1917 and 1921 as a greater valuation than two 
thousand dollars. 

Mk. JONES: The same objection. 

THE COURT: Well, the testimony will not be 
taken as evidence of value. 

MR. SHELTON: Oh no, Your Honor. I don’t 
ask it as evidence of value. I am trying to find out 
his recollection of the situation. 

THE COURT: Of course you put in the matter 
here of his paying taxes. Now if the taxes are only 
nominal the fact might have one _ significance, 
whereas if the taxes were very heavy it might have 
another. I suppose that counsel upon one side are 
trying to show that he had a very substantial inter- 
est in this property, and on the other side that he 
had very little interest in it. I think I shall let him 
answer, but with the understanding that the as- 
sessed valuation is not the criterion or is not the 
measure of the actual cash value of the property. 
Now you may answer the question. Do you know 
of any year when all of this property, that is, the 
building and the lot upon which it is located, do you 
know of any year when the assessed value was in 
excess of two thousand dollars? 

A. I don’t remember how much it was assessed. 

THE COURT: Very well. 

MR. SHELTON: Q. Now, Mr. Enders, you 
verified these complaints, did you not? Perhaps I 
had better have the original complaint. 
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THE COURT: The original is not here, because 
the transcript came up from the state court. 

MR. SHELTON: Q. I show you the complaint, 
a copy of the complaint which was filed in this case, 
which says, “Theodore Enders being first duly 
sworn, upon his oath deposes and says that he is the 
plaintiff in the above entitled cause, and that he has 
read the above and foregoing complaint, and knows 
the contents thereof, and the facts therein stated are 
true as he believes.” You verified that, did you? 
Did you swear to that complaint or not? 

A. I swore to the complaint— 

THE COURT: It proves itself, gentlemen. 
There is no use taking the time for that. 

MR. SHELTON: Q. Now I wish to call your at- 
tention to the following statement in the complaint. 

MR. JONES: What paragraph? 

MR. SHELTON: It is in paragraph 4, and it is 
down towards the bottom of the page. “That the 
Fred J. Kiesel estate was not the mortgagee or trus- 
tee of said property and did not at that time, nor 
has not at any time since the issuing of said policy, 
had any interest whatever in or to said insured 
property, and that. the proceeds due under said pol- 
icy are due and payable to plaintiff.” Do you make 
that statement? 

A. Yes, sir. 

Q. Is that a fact? 

A. That is the truth. 
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Q. Now in the affidavit of your proof of loss, 
which you have identified, and which is marked Ex- 
hibit 16, you make this statement: ‘“That the Kiesel 
Estate has and holds an interest in said property as 
security in the sum of about $5400.” 

A. That should read, the Natural Mineral Wa- 
ter Company. That is an error of Melvin, the at- 
torney. That should read Natural Mineral Water 
Company. 

Q. Then this is not true? 

A. It should read Natural Mineral Water Com- 
pany. 

Q. I say, is that true or is it not, that statement 
that the Kiesel Estate has an interest as security in 
that property, to the extent of $5400, is that true 
or not? 


A. It is not. 
Q. It is not true? 
A. No. 


Q. Then this affidavit to that extent is false? 

THE COURT: That is argument. 

MR. JONES: Objected to. 

MR. SHELTON: That is argument, yes, Your 
Honor. 

Q. Now going on to another proposition. The 
title to this property was in the Natural Mineral 
Water Company, was it? 

A. It is in my name. 

Q. I say it was in the Natural Mineral Water 


Company? 
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m Yes) sir. 

Q. And the only interest which you had is by 
virtue of that agreement with reference to that 
deed? 


A. Yes, sir. 
Q. Is that correct? 
A. Yes, sir. 


Q. Now referring to an exhibit, I showed you 
Exhibit 5, which reads: 


“Butte, Montana, May 11, 1920. 
Mr. Theodore Enders, 
Soda Springs, Mont. 
Dear Sir: 

We are in receipt of a deed from the Natural 
Mineral Water Company, conveying to you the north 
half of lot 4, and all of lot 5, in block 38, Soda 
Springs, Caribou, Co., Idaho, to be delivered to you 
on payment of $4,000.00. On receipt of the above 
amount we will forward the deed to you. Yours 
truly, J. K. Heslet, Asst. Cashier.” 


And later, in Exhibit 6: 


“Butte, Montana, June 14, 1920. 
The Bank of Soda Springs, 
Soda Springs, Ida. 
Dear Sirs: 

Enclosed I hand you herewith deed from the Nat- 
ural Mineral Water Co. to Theo. Enders, for in- 
spection of Mr. Enders’ attorney. After Mr. End- 
ers and his attorney have inspected the deed, kind- 
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ly return the same to us, with a statement of your 
charges in the matter, and greatly oblige. 
Yours very truly, 
J. K. HESLET, Asst. Cashier.” 


Now the deed to which you have referred and which 
is mentioned in those letters is this deed, is it not? 

A. Yes, sir. 

Q. And that is the only deed that has been exe- 
cuted in connection with this property, so far as you 
are concerned? 

A. Yes, sir. 

Q. And that deed is in the bank at Soda Springs 
at this time, or in the custody of Mr. Torgesen, un- 
der those letters, is that not so? 

A. That has been changed. 

Q. Changed by leaving the deed there? 

A. Yes, sir. 

Q. Instead of returning it to Mr. Clark, as re- 
quested by Mr. Heslet? 


A. Yes, sir. 
Q. That was the only change? 
A. Yes, sir. 


Q. Was there ever any contract or arrangemen 
in writing presented to you by the Kiesel estate or 
by Mr. Kiesel with relation to this property? 

A. I haven’t seen any. 

Q. You never saw any? 

A. No. 

Q. Was there ever any contract presented to you 
for your signature? 
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Not that I remember. 

You don’t remember any such contract? 

No. 

Did Mr. Shearman ever send you any con- 
a to be signed? 

A. Mr. Shearman has told me about that he did 
send a contract, and I told him I didn’t receive it. 

Q. You told him you didn’t receive it? 

A. No. 

Q. As a matter of fact, didn’t you tell him that 
the reason why you hadn’t answered his letter and 
signed the contract was because you were out of 
town or away? 

A. Not that I remember. 

Q. Now, Mr. Enders, you say you had this con- 
versation with Senator Clark in July, 1920? 

A. Yes, sir. 

Q. Didn’t you write to Mr. Shearman and state, 
“T received your letter and also contract in connec- 
tion with the Idanha Hotel— 

MR. JONES: Just amoment. We object to it as 
an improper form of cross examination, reading 
from a letter without offering the witness the let- 
ter, letting him see it. 

THE COURT: Perhaps you would better let 
him see it. 

MR. SHELTON: I haven’t the original letter, 
if the Court please; I have only a copy of it. 

THE COURT: Show him the copy. 


OPop 
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MR. SHELTON: Q. Did you write that letter, 
—that is a copy—to Mr. Shearman? 

A. Yes. That contract from Mr. Shearman— 

Q. Did you write a letter of which that is a 
copy, to Mr. Shearman? 

A. Yes, I got the money from Mr. Shearman. 

Q. I asked you, did you write the letter of which 
that is a copy, to Mr. Shearman? 

A. Yes, sir. 

Q. You wrote that letter? 

A. Yes, sir. But this hasn’t got nothing to do 
with the Natural Mineral Water Company. 

Q. What did you mean in that letter when you 
said, “I received your letter and also contract in 
connection with the Idanha Hotel?” 

A. Mr. Shearman, he loaned me some money 
to pay what I owed on the Idanha Hotel. 

Q. He what? 

A. I got some money from him what I paid on 
the Idanha Hotel. 

You got some money from Mr. Shearman? 
Yes, sir. 

To pay on the Idanha Hotel? 

Yes, sir. 

How much did you get from Mr. Shearman? 
Oh, about $2800. 

$2800? 

Yes. 

And that was from the Kiesel Estate, was it? 
It was from Mr. Shearman. 


POPOPOPOPS 
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Q. From Mr. Shearman personally? 

A. Yes, I think so. 

Q. And that is the contract that you refer to 
there? 

A. Yes. 

Q. Now will you examine that letter and see if 
that is the letter which you received from Mr. 
Shearman, a copy of the letter which you received 
from Mr. Shearman, with relation to this matter, 
to which that is an answer. 

A. Yes, I received this letter. 

Q. You received this letter? 

a Yes. 

Q. And then this letter which you _ received 
from Mr. Shearman, and this is the answer to it, 
is it not? 

A. No. Mr. Sheaiman, I wrote to him. 

MR. JONES: We don’t get—if the Court 
please, we can’t see the materiality of these letters, 
and we would like to have counsel fix this so that 
we can make an objection, if there is objection to it. 

THE COURT: He will show you the letters, I 
presume, before he offers them in evidence. 

MR. SHELTON: Yes, Your Honor. I will ask 
to have the first letter that he identified marked. 

Two separate papers were marked 

DEFENDANT’S EXHIBITS NO. 20 and 21. 

Q. Now this is the first letter that you identi- 
fied as a copy of your letter, is it not? 

THE COURT: Referring to what exhibit? 
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MR. SHELTON: That is Defendant’s Exhibit 
20. 

THE COURT: That is your letter, is it, to Mr. 
Shearman? 

A. Yes. 

MR. SHELTON: Q. And this, Defendant’s Ex- 
hibit 21, is Mr. Shearman’s letter to you? 

A. Yes, sir. 

Q. Now I offer you another letter. Did you 
receive that letter from Mr. Shearman? 

THE COURT: Referring to Defendant’s Ex- 
hibit 22 now? 

MR. SHELTON: Referring to 22. I will have 
it identified in a minute. 


A. Yes, sir. 
MR. SHELTON: I will ask the clerk to identi- 
fy it. 


Said letter was marked, 

DEFENDANT’S EXHIBIT NO. 22. 

MR. SHELTON: If the Court please, at this 
time counsel for the plaintiff calls my attention 
to an omission in the letter of October 12, 1920, 
which was left out, and counsel have a correct copy 
of that letter, and I will ask them if they will pro- 
duce that copy so that I can use it in connection 
with my cross-examination. 

MR. JONES: May I inquire at this time if they 
are offering copies o1 something that they have 
obtained themselves, and have gone through the 
files? They haven’t offered the originals, and they 


Theodore Enders oo 


haven’t demanded the originals, but we want to 
know whether this is simply a made-up copy by 
the adjusters, taking such portions from Mr. 
Shearman as they want to put in evidence. It does 
not conform to the letter itself, but they are ask- 
ing Mr. Enders whether he received it. We are 
going to object to introducing copies, unless it is 
done according to the rules of evidence. 

MR. SHELTON: We are asking them to pro- 
duce the copy which they have, or the original. It 
is in their possession, if the Court please. 

THE COURT: Well, of course, gentlemen, if 
you have the original you should produce it. 

MR. DAVIS: Of course, if the Court please, we 
don’t know that there ever was such an original. 
It appears that the adjusters of this company went 
to Mr. Shearman’s office and went through all this 
correspondence, and they took such portions as they 
wanted, and they offer copies— 

THE COURT: It is unnecessary to discuss it. 
If you haven’t the original— 

MR. DAVIS: No, we haven’t the original. 


MR. SHELTON: They have a copy there, and 
if they will call my attention to the omission in the 
copy which we have, and I ask them for it so that 
we can use it on cross-examination. 


THE COURT: Unless they agree that it is a 
copy, of course I can’t compel them to produce it. 
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MR. DAVIS: We don’t know, Your Honor. And 
furthermore, we object to the cross-examination of 
this witness— 

THE COURT: There is nothing to object to. 
There is nothing before the Court. 

MR. SHELTON: Q. Now, Mr. Enders, on this 
Exhibit 21, dated October 12, 1920, the letter which 
you have identified, a copy of which, signed Fred 
J. Kiesel Estate by W. H. Shearman, “In accord- 
ance with Mr. Clark’s suggestion’’— 

MR. SHELTON: I think I ought to read this 
to the jury, if the Court please. I offer these in 
evidence as identified, and I will offer them to 
counsel. 

THE COURT: Well, he has seen them, has he 
not? 

MR. DAVIS: Only one of them, Your Honor. 

MR. SHELTON: I offer them all inevidence, 
those three. 

MR. JONES: As I understand, these don’t pur- 
port to be the originals or copies of originals. 

MR. SHELTON: They purport to be, as far as 
I know. 

THE COURT: The witness has identified them, 
and they may go in unless there is some other ob- 
jection. The witness has identified them as a copy 
of a letter he wrote, and a copy of a letter he re- 


ceived. 
WITNESS: But they ain’t all there. 
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MR. JONES: We would like to ask the witness. 
Do you know, Mr. Enders, whether Defendant’s 
Exhibit No. 21 is a copy of a letter you received 
from Fred J. Kiesel or from W. H. Shearman? 

THE COURT: Oh no, you can’t ask him that 
question. He has already stated that it is. 

MR. JONES: It is demonstrated that it isn’t 
either a copy or the original, and it isn’t correct. 

THE COURT: No. I won’t permit you to do 
that after a recess of the Court. You can’t, after 
conferring with him, get him to state just the con- 
trary of what he already stated. If there is any 
correction to make, you can make it later on. 

MR. JONES: We object to these letters, the in- 
troduction of Defendant’s Exhibit 21, on the ground 
and for the reason that counsel for the defendant 
has already admitted into the record in this case 
that this is not either the original or an exact copy, 
and that he has discovered since the recess hour 
that it was not the original or an exact copy. 

THE COURT: The objection is overruled. 

MR. JONES: And the same objection as to each 
of these other two exhibits. 

THE COURT:. Overruled. 

MR. DAVIS: Might I add the objection, on the 
ground that it appears that these were instru- 
ments received from the confidential files of Mr. 
Enders’ agent acting in this matter of the adjust- 
ing of the loss by Mr. Shearman, and that the in- 
surance companies have already received these in- 
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formations, and it does not appear that they made 
any objection to the state of the title when they re- 
ceived them into their possession, and they are es- 
topped now to question them upon the trial of this 
cause. 

THE COURT: Overruled. 

MR. SHELTON: I will read these to the jury, 
if the Court please. 


DEFENDANT'S EXHIBIT NO. 21. 


“October 12, 1920. 
Mr. Theo. Enders, 
Henry, Idaho, 


My Dear Mr. Enders: 


In accordance with Mr. Clark’s suggestion, I for- 
warded you herewith agreement in duplicate in con- 
nection with the sale to you of the Idanha Hotel. 

As soon as you have signed both the original and 
duplicate of the agreement, which please have wit- 
nessed, return them to me, and I will send them 
to Mr. Clark for his signature, and they will then 
be placed in the Soda Springs Bank. 

Your prompt attention to this will be appre- 
ciated. 

With very kind regards to you personally, I am, 


Yours very truly, 


(Signed) FRED J. KIESEL ESTATE, 
By W. H. Shearman.” 
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DEFENDANT'S EXHIBIT NO. 22. 
“October 20, 1920. 
Mr. Theo. Enders, 
Henry, Idaho, 
My Dear Mr. Enders: 

I wrote you some days ago sending you duplicate 
contracts in connection with the Idanha Hotel prop- 
erty but have not heard from you. I fear the let- 
ter has gone astray. 

I should be glad to have you drop me a line in 
regard to the matter. 

Yours very truly, 
(Signed) FRED J. KIESEL ESTATE, 
By W. H. Shearman.” 


DEFENDANT'S EXHIBIT NO. 20. 
“October 26, 1920. 
W. H. Shearman, 
Ogden, Utah, 
My Dear Friend: 

I received your letter and also contract in con- 
nection with the Idanha Hotel. The reason I haven’t 
answered is I wasn’t home. I shipped stock to 
Omaha and iost. Mr. Shearman, times are awfully 
hard, and I make ‘good as soon as I can. I am on 
a deal and the man, Mr. Christensen, says it will 
be a month before he will have any money, so you 
will see that I am in need of time. Should he fail, 
I will place a mortgage so I can pay my bills. 

Hoping you will grant me time, I remain, 

(Signed) THEO ENDERS.” 
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MR. SHELTON: Q. What did you do with the 
contracts which were enclosed in that letter to you 
in regard to the sale of the Idanha Hotel? 

A. I got no contract—I got them contracts 
from the Idanha Hotel. 


That was dated in October, 1920, was it not? 
I don’t remember the date. 

And it was after your conversation with 
Senator Clark, which you have told to the jury 
here took place in July, 1920? 

THE COURT: That is argument. That ap= 
pears. 

MR. SHELTON: That appears, yes. 

Q. Now, taking up this affidavit which you 
signed with reference to the indebtedness to the 
Kiesel Estate, Plaintiff’s Exhibit 16, you say that 
you owed $5400 to the Natural Mineral Water Com- 
pany? 

A. I told my attorney— 

Q. I told my attorney—what did you say? 

A. I told my attorney how we stood, and he 
made— 

Q. I-say, did you owe $5400 to the Natural Min- 
eral Water Company? 


Q. What did you do with them? 

A. I got them. 

Q. You never signed them? 

A. No, sir. 

Q. You never returned them to Mr. Kiesel? 
A. No, sir. 

Q. 

A. 

Q. 
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me 1 think’so. 

Q. What for? 

A. For different things. 

@. Various things. Was it to the Mineral 
Water Company or the Kiesel estate or Mr. Shear- 
man personally? 

A. Well, I think he mixed that up. 

THE COURT: No. The question is, what is 
the fact now? 

A. I owed the Natural Mineral Water Company 
four thousand dollars at that time. 

THE COURT: Proceed with your cross-exam- 
ination. 

MR. SHELTON: Q. Then where was the other 
$1400? 

That belongs to the other party. 

What other party? 

Mr. Shearman. 

Did you owe Mr. Shearman personally? 
Yes, sir. 

So you owed the Natural Mineral Water 
Company, you owed Mr. Shearman personally 
$1400. How much did you owe the Kiesel estate? 

A. Well, the Natural Mineral Water Company 
is in fact—I don’t know that I have to do with 
Kiesel estate. 

Q. What say? 

A. I haven’t got nothing to do with the Kiesel 
estate. 

Q. Didn’t you owe the Kiesel estate anything? 


OPOPop 
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A. No. 

Q. No. this $2800 which you got from Mr. 
Shearman— 

A. This has nothing to do with this. 

Q. When did you get that $2800? 

A. I don’t remember—I don’t remember the 


Q. Do you owe that yet? 

A. No. 

Q. What? 

A. No. We settled that up. 

Q. When did you settle that up? 

A. About six months ago. 

. six months ago, after the fire. How did you 
settle it? 

A. Give him a check. 

THE COURT: That was for $2800, you mean? 

A. Yes, sir. 

MR. SHELTON: Q. The $2800 you refer to 
you said was money that you used in connection 
with this Idanha Hotel, to pay for the Idanha Ho- 
tel, is that true? 

I used part of it. 

What say? 

I used part of it. 

Used part of it to pay for the Idanha Hotel? 
Part of it. 

To whom did you pay that? 

Why, I don’t remember to who I paid that. 
I think it was some improvement. 


& e 


>OPOPOo> 
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THE COURT: A little louder. 

A. I think it was some improvement I made and 
paid it, in different places. 

MR. SHELTON: Was it part of this $4,000? 

A. No. It hasn’t got nothing to do with this 
54,000. 

Q. It had nothing to do with that at all? 

A. No,—different. 

Q. An entirely different matter? 

A. Yes, sir. 

Q. Weren’t the improvements that you speak of 
there all paid for by Shearman or the Kiesel estate? 

A. I paid them out of my own pocket, that is, 
and the money that I borrowed. 

Q. And the money you borrowed? 

A. Yes. Of course I took the biggest part of 
the money and paid it on the Enders Hotel. 

MR. JONES: That is, the biggest part of this 
$2800 was applied on the Enders Hotel, is that what 
you mean? 

A. No. I applied about $2,000 on the Ender: 
Hotel, what I borrowed from Shearman. 

Q. Now speaking a little further—you spoke 
of $300 which you expended on putting shingling 
and roofing on the hotel? 

A. Yes. 

Q. You have here two items, $31.50 roofing 
paper, and roofing and shingling, $34. 

A. Yes, sir. 

Q. Those are the items you refer to? 
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A. No, sir. 

Q. Other items? 

A. Other items. That is one more he leaves in 
Salt Lake. 


Q. When did you put that other— 

A. Item? 

Q. Items on? 

A. About three weeks later. 

Q. What? 

A. About two or three weeks later, after this 


fellow fixed the roof there. He fixed half the roof, 
and then later on the other fellow come and I got 
him to fix the other half. 

Q. That is, two or three weeks after you had 
put in this bill? 


A. No. 

Q. Or this statement? 

A. No. 

Q. What do you mean then? 

A. I mean it was fixed the year before. 
Q. It was fixed the year before? 

A. Yes, sir. 

Q. That is, these items— 

A. Yes. 

Q. Were for the year 1920 and 1921? 
A. Yes, sir. 

Q. 


The item which you speak of was the year 
before? 

A. No, that was for 1920. 

Q. Two or three weeks before that. I don’t un- 
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derstand you, Mr. Enders. I am trying to get at 
the fact. What is the fact? 

A. This fellow what fixed the roof, where you 
have just been reading about, he fixed part of the 
roof, and that is all the time he had to fix, so I 
give him a check and he went on, and two weeks 
after, another fellow come, and he says he got time, 
and he want to fix the balance of that roof, and I 
says, “Go on and do it,” and then of course he fixed 
it. And I met him down at the garage, and he 
wanted so much money, and I just give him the 
cash for it. 

Q. Now what was his name? Who was the man? 

A. I don’t know the name of neither one of them. 

Q. Then as I understand you that item was be- 
fore this, was it? 

A. What? 

Q. That item for fixing the roof was done prior 
to these two items which you have included in your 
statement? 

A. That was done about the same time, you 
know. 

Q. It was done about the same time? 

A. Yes. 

Q. Why didn’t you put them into this state- 
ment? 

A. Because I couldn’t swear to it. I couldn’t 
show any proof, because he had the cash. 

Q. You didn’t know what it was? 

A. Yes, I know what it was. 
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Q. Then why didn’t you put it into this state- 
ment? 

A. Because I didn’t give him any check. 

Q. You didn’t give him any check? 

A. No. 

THE COURT: What was the amount of the 
item? 

A. About $310. 

THE COURT: No—this last item? 

A. What item? 

THE COURT: You mean this man you say 
came along about two weeks later and wanted to 
to this work, and he did some work for you? 

A. Yes, sir. 

THE COURT: And then you say you met him 
at the garage and he wanted some money? 

A. Yes. 

THE COURT: How much did you pay him? 

A. $3800. 

THE COURT: You mean to say you paid him 
$300 in cash? 

A. Yes, sir. 

THE COURT: And took no receipt? 

A. No. 

THE COURT: And don’t know his name? 

Ay NG, sim. 

MR. SHELTON: Q. Where did you get the 
money? 

A. I went up to the bank and got it. 

Q. Where did you get the check? 
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A. I know he wanted the money. I went to 
Largellier’s bank and got the money for him. 

Q. Why didn’t you give him a check on the 
bank? 

A. Because I had that money in my pocket, and 
I went after that money for him, because he was a 
stranger here and didn’t want the check. 

THE COURT: And you didn’t take any _ re- 
ceipt? 

A. No, sir. 

THE COURT—Proceed. 

MR. SHELTON: Q. Now going back a little 
into this contract for this property. Have you 
signed any contract in regard to this property since 
the fire? 

A. I didn’t exactly catch on. 

(Question read.) 

A. Not that I know of. You mean have I sold 
it to anybody else? 

Q. Have you signed any contract, entered into 
any written contract with relation to this particular 
property, where the Idanha Hotel stood, since the 
fire? 

THE COURT:. Have you signed any contract in 
relation to that hotel property, that is, have you 
signed any since the fire occurred? 

A. I don’t remember. 

THE COURT: He says he doesn’t remember. 

MR. SHELTON: Q. Have you had any busi- 
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ness relations in regard to it with Mr. Shearman 
since the fire? 

A. Mr. Shearman, he is supposed—I told him to 
take the matter up with the company and take my 
part, represent me. 

Q. That is, with regerd to the different adjust- 
ments of the insurance? 

A. Yes. 

Q. And that is all, is it? 

A. I don’t know. 

MR. SHELTON: I guess that is all. 

RE-DIRECT EXAMINATION. 

By MR. JONES: 

Q. Mr. Enders, you stated, I believe to coun- 
sel, that you had an option on this hotel. Do you 
know what an option is? 

A. When you buy—enter in with a fellow and 
make an agreement with him and buy it, and you 
pay so much money for it, and then the second 
time come, and if you don’t pay it he make you pay 
it, just like you go down in the store and get some 
groceries and you take them home, and he want his 
money, and you don’t pay him, and he sue you for 
it. 

Q. Your agreement with the Natural Water 
Company is as you have related it here in the con- 
versations you had, is it not? 

A. I didn’t understand. 

Q. You have already related what the agree- 
ment was between you and the Natural Mineral 
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Water Company, by detailing these conversations 
and by the letters that you received? 

A. Yes, sir. 

Q. Did you ever sign a contract that Shear- 
man sent you under any letter? 

A. No, sir. 

Q. Did you ever have any other or different 
arrangement than you had with Mr. Kiesel and Mr. 
Clark at Soda Springs? 

A. No, sir. / 

THE COURT: Why didn’t you sign that agree- 
ment Mr. Shearman sent you? 

A. It runs to Mr. Clark, the Natural Mineral 
Water Company. 

THE COURT: Is that the only reason you 
didn’t sign it? 

A. It contradict itself with the agreement I had 
made. It didn’t correspond with the agreement I 
had made with Mr. Kiesel. 

MR. JONES: Q. With Mr. Kiesel, and later 
with Mr. Clark? 

A. Yes. He— 

Q. Well, that’s all. Do you know where this 
man is that you stated you paid $300 to, whose 
name you couldn’t recall? 

Why, maybe Mr. Falkenberg knows the man. 
Was he around in Soda Springs afterwards? 
Yes, he sent him to me. 

Mr. Falkenberg did? 

Yes. 


>OPOD 
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That i: the contractor? 
No, he E— 
Well Mr. Palkentere? 

A Ye. 

Q. The laundry you speck of m the building 
was thet used during the time chat you hawe Geen 
operating the hotel. w teke care of the Borel limenT 

THE COURT: That & keding. Mr. Jones. end 
it is imeumsistemt with the statement be made. 

MR. JONES: Well it ts apparent that this wic- 

THE COURT: No, bet that ix th very mem 
wer he shouldn't te asked kedinge questions. 

MR. JUNES: @ You mey dere bow the 
lsendry wes used that was im the batidine. 

A. Why. tw Go ger washing for the bxel and 
the woman does the washing for the Mosese. 

Q. Amd was there anv ater washing dome other 
than the washing that wes reouired for the hotel 
parpeees 

A. The botel people. they ceve them Leumdey. 
if you were there and wanted peur shirt washed 
you would cake it w the lsumdry. and of course get 
the extra money for it. 

Q@. You own the Enders Hotel cio. do ma ae? 


2 © 


A Yes. sr. 
Q. And did the laamdry that was i= the Idonke 
Heel toke core of the linen fre the Ender: Head 


ta? 
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A. No, sir. We didn’t want to mix that up at 
all. That was separate. We kept it separate. 

Q. Where was that laundry taken care of? 

A. That was shipped down to Pocatello. The 
laundry wasn’t big enough to take care of them. 

Q. What kind of a laundry did you have in the 
hotel? 

A. Oh, just a woman doing the washing there, 
and maybe her boy helped her. 

Q. And did she take in people’s washing? 

A. Well, she—the people, you know, in the hotel 
—you go in the hotel, and they say, “Here, can you 
wash that shirt for me.” 

THE COURT: Did she take in washing from 
the outside? 

A. I guess she would take in a little once in 
while, you know. 

MR. JONES: Q. Where was the principal 
linen for laundry work obtained? 

A. From the hotel. 

MR. JONES: That is all. 


RE-CROSS EXAMINATION. 

By MR. SHELTON: 

Q. Itisa fact, Mr. Enders, that after the Idanha 
Hotel burned, that the laundry there was moved to 
the Caribou Hotel, was it not? 

A. Yes, sir. 
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@. And continued there until the Caribou Hotel 
burned? 

A. Yes, sir. 

THE COURT: Did he say the Caribou Hotel was 
his other hotel? 

MR. SHELTON: That is another hotel. 

MR. JONES: He didn’t say it was his hotel. 

THE COURT: Your other hotel is the Enders 
hotel? 

A. The Enders Hotel, yes, sir. 

THE COURT: And the Caribou Hotei is run by 
still another person. 

A. Yes, sir. 

MR. SHELTON: That is all. 

MR. JONES: That is all. 

MR. JONES: If Your Honor please, we have 
served, and did serve, in compliance with Your 
Honor’s order, a copy of the proposed amendment 
on counsel for defendant, at the noon hour, ov 
shortly after the noon hour, and lodged one with the 
Clerk, and of course I take it the Court hadn’t 
wanted it filed yet, but that is the status of it. We 
ask that the same be filed. 

THE COURT: Very well. 

MR. SHELTON: I have been actively engaged, 
if the Court please, in Court today, and haven't 
had an opportunity to examine it, but I understood 
your honor will permit it to be filed. And if Your 
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Honor will grant me perhaps until—to prepare a 
reply to it, or an answer. 

THE COURT: It will be deemed denied. Let 
your record show that the amendment is deemed to 
be denied, by agreement of counsel. 

MR. DAVIS: Call Mr. Shearman. 

W. H. SHEARMAN, heretofore duly sworn on 
behalf of plaintiff, upon being recalled, testified as 
follows: 


DIRECT EXAMINATION. 

By MR. DAVIS: 

@. Mr. Shearman, did the Kiesel estate on April 
27, 1921, have any interest as mortgagee or other- 
Wise in the Idanha Hotel? 

A. No, sir. 

@. Or any time since have they had any in- 
terest? 


A. No. 
Q. Nor have none now? 
A. No. 


Q. Mr. Shearman, calling your attention to De- 
fendant’s Exhibits 20, 21 and 22, are those copies 
of letters that were in your files, with the exception 
of the one attention was called to here, where the 
copy wasn’t made exact off of the copy? 

A. I couldn’t say; I haven’t compared them. 

@. Who did you furnish these to? 

A. Mr. Egan, one of the employes of Croxford 
& Young. 
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Q. Did you turn over your files, entire files and 
correspondence with reference to the dealings be- 
tween the Natural Mineral Water Company and 
Kiesel Estate with Mr. Enders? 

A. Everything we could possibly find out that 
bore on the case we turned over. 

Q. And they had free access to those? 

A. Yes, sir. 

Q. Did they at any time upon examining them 
or making copies, make any objection to you to any 
of the matters which they found? 

A. No, sir. 

MR. SHELTON: Objected to as entirely irrele- 
vant and incompetent. 

THE COURT Sustained. 

MR. DAVIS: Q. Now, Mr. Shearman, with 
reference to the contract that you sent Mr. Enders, 
I call your attention to the conversations that I 
asked you concerning this morning, or this after- 
noon, between you and Senator Clark, when Mr. 
Enders was not there, to which objection was sus- 
tained. Did that conversation have to do with the 
contract that was later sent to Mr. Enders? 

A. Yes, sir. 

Q. Was that after Mr. Enders and Mr. Clark 
had ceased talking about the deed in the Soda 
Springs Bank that day at Soda Springs? 

MR. SHELTON: If the Court please, I object 
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to this as entirely improper and irrelevant and in- 
competent. 

THE COURT: I don’t really see the materiality 
of it. 

MR. DAIS: I merely wanted to show, Your 
Honor, that after this agreement, that Mr. Enders 
had nothing to do with the signing of the contract, 
and that is the reason he didn’t sign it, that after 
Mr. Clark left he then suggested to this man that 
maybe they had better make a little different ar- 
rangement, and he then sent another contract up 
to Mr. Enders, which I understand are the facts of 
what actually happened. Perhaps I didn’t make 
myself clear. Counsel calls my attention—Clark 
and Mr. Shearman, after Clark had met Enders, 
when Enders was not there, had further conversa- 
tion, and decided to submit another contract that 
Mr. Enders had not at that time agreed to, and that 
this is the one later submitted, and it was a differ- 
ent proposition than that agreed on when they left 
Mr. Enders at Soda Springs that day. 

THE COURT: Where is this contract? 

MR. DAVIS: No one seems to know. Have you 
a copy of it? 

No, sir. 

Did Mr. Enders ever sign that contract? 

He never returned it to me, if he did. 

Did he ever sign it and return it to you? 
No, sir. 

Did Mr. Enders ever sign any coneract with 
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you except such as related—at any time since that 
time, with reference to the Natural Mineral Water 
Company? 

A. No. 

Q. You say you sent it at Mr. Clerk’s suggestion. 
When did Mr. Clark make the suggestion to you 
to send the contract, with reference to the time Mr. 
Clark had talked to Mr. Enders at Soda Springs? 

A. Myr. Clark didn’t really make the suggestion. 
It was my own suggestion, to which he assented. 

Q. What was that suggestion? 

A. Mr. Clark told me it really didn’t make much 
difference— 

MR. SHELTON: I object to this, if the Court 
please. 

THE COURT: Overruled. 

A. Mr. Clark told me it didn’t make much dif- 
ference when Mr. Enders paid the money and took 
up the deed, provided everything was understood 
correctly. I suggested that I though it might be a 
good idea if we could persuade Mr. Enders to pay 
a little now and then, not only to cut it down, but 
to keep him well in hand, it would be a good idea 
if we could get a few hundred dollars a year, and 
Mr. Clark said, “Why, that’s all right, I think that 
would be a good idea. You go ahead and see if 
you can get him to do that.” 

Q. And it was following out that that yon 
sent— 
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A. Following that out, I wrote up these con- 
tracts myself, and sent them to Mr. Enders. 

Q. Was Mr. Enders there when you and Mr. 
Clark had this conversation? 

A. No, sir. 

Q. And Mr. Enders never returned the signed 
contract to you, at any rate? 

A. No. 

THE COURT: Did he ever explain why he 
didn’t? 

A. No, I don’t remember, Your Honor, that he 
did. 

Q. Now, Mr. Shearman, do you remember when 
the Idanha Hotel burned? 

THE COURT: Remember what? 

MR. DAVIS: When the Idanha Hotel burned. 

THE COURT: There is no question about that, 
is there? You don’t question it? 

THE SHELTON: Absolutely not. It burned up 
on the 7th of June, 1921, if the Court please. 

MR. DAVIS: Q. How long after the burning 
of the Idanha Hotel before you saw Mr. Enders? 

A. A few days, I think about the 12th. 

Q. And how long after that before you saw 
either Mr. Young or Mr. Croxford, of Croxford & 
Young? 

A. I can’t fix that date exactly. I think it was 
along toward the end of the month, end of June, or 
prior to the end of June, but I am not certain. 

Q. And where was that? 
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A. That was in their office in Salt Lake City. 

Q. What did you go to see them in their office 
in Salt Lake City about? 

A. About the adjustment of the loss on the 
Idanha Hotel. | 

Q. And at whose request did you go? 

A. Mr. Enders’ request. 

Q. You were representing Mr. Enders there? 
You went as Mr. Enders’ representative, to help 
him in settling it up? 

A. I went because he asked me to go. 

Q. Did you ever take this matter up with Wil- 
liam H. Jackson, Jr., the party who issued the poli- 
cies, countersigned the policies in this case? 

A. Yes, sir. 

Q. Did you ever receive a letter from him with 
reference to this matter? 

A. I did. 

A certain letter was marked, 

PLAINTIFF’S EXHIBIT NO. 28. 

Q. Handing you Plaintiff’s Exhibit No. 28, is 
that the letter you received from Mr. Jackson? 

A. Yes, sir. 

MR. DAVIS: We offer in evidence Plaintiff’s 
Exhibit 23. 

MR. SHELTON: We object to it, if the Court 
please, as incompetent and immaterial. The agent 
of the company for the issuance of policies has no 
authority whatever to bind the company. 
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THE COURT: I will hear you upon the gen- 
eral subject later. It may go in. 
MR. DAVIS: Plaintiff’s Exhibit 23: (Reading) 
PLAINTIFF’S EXHIBIT NO. 23. 


“WILLIAM H. JACKSON, Jr. 
LOANS, REAL ESTATE, 
INSURANCE. 
Pocatello, Idaho, 
June 15th, 1921. 

Fred J. Kiesel Estate, 
Col. Hudson Bldg., 
Ogden, Utah. 
Gentlemen :— 

I have your letter of the 14th inst. regarding 
the insurance on the Idanha Hotel at Soda Springs. 

I think the adjusters are working on this loss 
now and will probably want the policies within a 
short time and when they do I will let you know. 

I will keep you advised as the case progresses. 
There is nothing we can do at present. 

Yours truly, 
WM. H. JACKSON, Jr. 
By R. D. Hoskinson.”’ 

WHJ-h 

MR. DAVIS: Q. Now, Mr. Shearman, will you 
relate your conversation with Mr. Young on this 
date that you referred to? 

A. JI went down to their office, and I was under 
the impression that I saw Mr. Croxford there first, 
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but as long as he was in Europe I certainly was 
mistaken, and who the man was that told me that 
Mr. Young had just been up there, or was making 
the adjustment, I don’t remember. I know nearly 
all of them in that office. I thought it was Crox- 
ford. So then I talked to Mr. Young. Of course I 
Was anxious to know all about it. I asked him what 
kind of a loss they had had, and he said it was a 
total loss, everything had burned to the ground, and 
I asked him what caused the fire, and then he stated 
to me he thought Enders had had a hand in it. He 
said that he had been there and found that Enders 
didn’t have a very good reputation, that he was 
very heavily involved, that he had insured the build- 
ing for more than it cost him, that he had said he 
owned it and he didn’t have title, and that it was 
mortgaged, and that he was under the impression 
or he felt from his investigation that Mr. Enders 
had had a hand in burning down the building. I 
told him I had known Mr. Enders several years, 
and that certainly surprised me, that nothing 
could make me believe that, no matter how hard up 
Mr. Enders was that he was the kind of a man 
that would do a thing like that. I told him that 
while Mr. Enders might not have title, he bought 
the building and had been in possession of it, and— 

MR. SHELTON: If the Court please, I object 
to these self-selving declarations, as immaterial and 
incompetent. The witness is going on with an ex- 
tensive conversation between himself and the ad- 
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juster which has nothing whatever to do with this 
case, and is in no way connected with it. 

THE COURT: Sustained. I assume in this 
amendment you have pleaded certain statements 
made upon both sides, and of course your proof will 
be confined to what you have pleaded in that re- 
spect. 

MR. DAVIS: All right. 

Q. What else was said there, Mr. Sherman? 

A. I told Mr. Young that all the transactions 
took place through the office of the Fred J. Kiesel 
Company, through Mr. Kiesel. 

MR. SHELTON: Just aminute. I think if they 
are going to interrogate the witness in regard to 
this matter they should interrogate him according 
to the amendment which was presented here. 

THE COURT: Yes. I thought you understood 
that, Mr. Davis, that you were to confine the in- 
quiry to matters that you have alleged. 

MR. DAVIS: I thought I was doing that, Your 
Honor. I was trying to. I took it that the main al- 
legation, the general allegation that he didn’t object 
to, Your Honor; he only objected to the first portion 
of it, and they had us set out certain times. I take 
it, with reference to the other allegations, of waiv- 
ing them, and so acting as to get them to furnish 
proofs and things, are competent under the other 
part of it. Of course I didn’t ask him to relate just 
the very first things, but I thought that all of his 
negotiations with them were entitled to go in. The 
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only part of the amendment they objected to was the 
one paragraph at the top, because we didn’t say who, 
within that sixty days, he talked to in the Salt Lake 
office and what representations they made that in- 
duced him to believe that he didn’t need to make 
further proofs, but not that we would be preclu:led 
with that, because the rest of our amendment goes 
into the whole proposition, and the main complaint 
goes into the proposition of them waiving further 
proofs? 

THE COURT: What allegation are you relying 
on now? 

MR. DAVIS: On the portion of the allegation, 
Your Honor, that states that there was a total loss 
of the property, and that this man talked to him in 
behalf of Enders, and told him that he was there 
representing— 

THE COURT: Are you reading from the con- 
plaint? 

MR. DAVIS: Iam not reading from it. I am 
just carefully referring to it here. 

THE COURT: Well, what is it? 

MR. SHELTON: I have the amendment there, 
if the Court please (handing paper to Judge). 

THE COURT: Now you may ask him any ques- 
tion within the averment—you mean the amend- 
ment you have proposed, don’t you, Mr. Davis? 

MR. DAVIS: Yes, Your Honor. 

Q. Did you advise them there that you came at 
the request of Mr. Enders? 
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A. Yes. 

Q. Did you advise Mr. Young? Now was any- 
thing—What did you advise Mr. Young with ref- 
erence to furnishing proofs? 

A. I told him that the— 

Q. State the conversation with reference to that 
part of it. | 

A. I told him that the transactions had been— 
had gone to the office of the Fred J. Kiesel Com- 
pany, and that we would be very glad to furnish 
them any documents or proofs or anything that they 
required. 

Q. And what did he tell you? 

A. He told me that if they needed anything that 
he would call upon me. 

Q. What did he tell you with reference to whe- 
ther he wanted anything then or not, at that time? 

A. I don’t think he asked me for anything at that 
time; I am not quite certain. 

Q. Did he later call upon you for information? 

A. Several times. 

Q. Did you give them that information? 

A. Yes, sir. 

Q. Was there ever any objection made to that in- 
formation? 

MR. SHELTON: Objected to, if the Court 
please. 

THE COURT: Sustained. 

MR. DAVIS: Q. But you did give them all the 
information that they asked you for? 
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A. I did, and they also asked me to get infor- 
mation from Mr. Enders, which I did. 

Q. Did you communicate to Mr. Enders the re- 
sult and the substance of your first interview with 
them there? 

A. Yes. 

Q. And did you communicate with him the sub- 
stance of the letter you received from Mr. Jackson? 

A. I think I did. I think I showed him that let- 
ver’. 

Q. You say they did call on you later for infor- 
mation and proof,—what was that? 

A. Later Mr. Young asked me to give him a his- 
tory of the entire transaction, and I looked through 
all our records, and, remembering everything I 
could, I wrote Young & Croxford a complete his- 
tory of the transaction, insofar as I could find any- 
thing or remember it. 

Q. Did they ask you for any information that re- 
quired you to call upon Mr. Enders for anything 
after that? ’ 

A. Yes, they asked me to obtain from him a de- 
tailed account of his expenses, I think it was, in re- 
pairing the building, or making some repairs. Whe- 
ther they had received a statement from Mr. End- 
ers before and wanted me to confirm it or not, I 
don’t know. I wrote to Mr. Enders and he sent me 
a statement, but it was written so badly and kind of 
seratehed that I couldn’t tell anything about it my- 
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self, and I sent it back to him and asked him to send 
me a statement I could read. 

Did you furnish them that statement? 

Yes, sir. 

How long was that after the fire? 

I think that was in the month of Decembei. 
Now after August 19th, did you have any con- 
versations with them? 

A. Yes, a good many. 

Q. Where were those—in Salt Lake? 

A. Some of them were in Salt Lake and some in 
Ogden. 

Q. Yes, and they were with reference to this loss? 

A. Yes, sir. 

Q. Will you state what those were? 

MR. SHELTON: Conversations with whom? 

MR. DAVIS: With Croxford or Young. 

A. I had a conversation with Mr. Croxford. I 
went down to the office to see them, and Mr. Young 
was not there, and I found Mr. Croxford. I asked 
him how they were getting along with the settle- 
ment, and he said not very well, and he said Young 
made an unfortunate report to the companies, based 
on hearsay— 

MR. SHELTON: If the Court please, I want to 
move to strike out the answer of the witness, and 
also to object upon the ground that it is incompe- 
tent, irrelevant, and immaterial, and connected with 
the amendment which they propose to present. 

THE COURT: Sustained. 
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MR. DAVIS: Q. Did you have any other con- 
versation with Croxford? Well, Mr. Shearman, was 
there anything else said at any of these times about 
this particular loss? 

MR. DAVIS: I don’t understand. Do I under- 
stand that the objections are sustained on the 
ground, because of what the adjusters say about 
a report? 

THE COURT: Where is it covered by your 
pleading? 

MR. JONES: It is covered in the second para- 
graph of the amendment. 

THE COURT: On or about the 19th day of Au- 
gust? 

MR. JONES: Yes. 

THE COURT: He spoke about this as being la- 
ter than that. 

MR. JONES: Of course, on the 19th of August, 
and then goes on to say he furnished this report. 
After that report was furnished it is alleged that, 
pursuant to said request, the plaintiff, at consider- 
able time and expense to himself, furnished the de- 
fendant with such statement, which was accepted 
and retained without objection from them, and that 
for many months thereafter the defendant, through 
its agents and adjusters, continued further negotia- 
tions looking to a settlement and adjustment of the 
loss caused by said fire, and during said time re- 
quested and obtained at expense to the plaintifi, 
written information and documents pertaining to 
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plaintiff’s title to said property, and at no time in- 
dicated to plaintiff that payment of the said policy 
would be refused on account of failure to furnish 
written proof within a period of sixty days, ete. 
Under that allegation, that was not objected to, we 
take it we are entitled to go into the negotiations 
carried on between Mr. Enders or his agent Mr. 
Shearman, with the adjusters. 

THE COURT: No, gentlemen. The condition 
should have been understood, that if you are going 
to amend at all you will have to state the time and 
place and person, where the conversations took 
place. I was exercising some discretion in your fa- 
vor in permitting you to make an amendment of 
that kind, which refers to oral conversations, which 
are difficult to meet sometimes, and charges of that 
sort. Now I supposed you covered the ground as 
fully as you wanted to by stating when and where 
and what the conversation was, and with whom it 
was. 

MR. JONES: If the Court please, the part that I 
read was allowed by stipulation of counsel, and the 
Court, of course, wouldn’t object to our introducing 
this amendment.if it was agreed upon by counsel. 
The only part we understood that the court exer- 
cised any discretion in the matter was the forepart 
of this, referring to that first conversation down at 
Salt Lake City with Mr. Young. The other part 
counsel for the defense conceded that we might 
make that amendment just the same as if it had 
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been originally pleaded. There was no objection to 
that. Your Honor will recall that they made no 
objection to the part we are raising here, but it was 
the fore-part. 

THE COURT: Yes, but you don’t charge in that 
second part any specific conversations. 

MR. JONES: We charge that they carried on 
negotiations. 

THE COURT: Well, vou can have him testify 
that they carried on negotiations, if you want to, 
but we can’t go into details as to what was said. I 
supposed the point of that paragraph was that they 
didn’t make any objections. 

MR. DAVIS: Q. How long did you continue 
to carry on negotiations with Croxford & Young? 

A. Every little while. 

Q. Up until when? 

A. I think the last time I spoke to Mr. Croxford 
was in April of this year. 

MR. SHELTON: Now, if the Court please, if 
Your Honor will permit me to make a statement in 
regard to this matter. The point of the amendment 
which they proposed to make was this, that prior to 
August 7th of this last year counsel stated in the 
original amendment that there were certain defi- 
nite and specific conversations had between Mr. 
Young, of Croxford & Young, and the witness, or 
someone representing Mr. Enders, and that those 
conversations and statements presented a complete 
and definite waiver of the proof of loss within the 
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requisite time, and that later, on the 19th of Au- 
gust, a demand was made in writing by Croxford & 
Young for a proof of loss, and that they went to 
considerable trouble and expense in preparing that 
proof of loss, and that thereby the company was 
estopped from asserting that there had been any 
failure or breach of policy, the conditions of the 
policy, to furnish a proof of loss within the sixty 
days. That, as I understand, was the proposition 
which was presented. Now they propose, apparent- 
ly, to ignore the specific requirements of the court, 
that they give a definite date and time and place to 
the conversations which occurred prior to the 7th of 
August, and then go on further after the 19th of 
August, when the letter was written requiring them 
definitely and specifically to furnish the proof of 
loss as required by the policy, and to continue a se- 
ries of conversations over a period of something like 
six months, up to practically the time of the com- 
mencement of this suit. To that, if the Court please 
we most strenuously object, on the ground that they 
do not bring themselves within the terms and pro- 
visions of the amendment which has been allowed 
ly the Court. _ 

THE COURT: I think we have gone as far as 1] 
can permit you to go upon that point. I can’t permit 
you to go into the nature of the negotiations, be- 
cause you haven’t pleaded the nature of them. 

MR. DAVIS: Q. How many different times did 
they call on you for records, and for copies, etc? 
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MR. SHELTON: If the Court please, I think 
that ought to be confined strictly to the period spe- 
cified in the amendment, prior to the filing of the 
proof of loss. 

MR. JONES: If the Court please, I don’t know 
but what Your Honor will be—Our Supreme Court 
has held that we don’t need to even plead a waiver, 
that this is not a condition precedent at all. 

THE COURT: You mean that the Supreme 
Court has held— 

MR. JONES: Yes, Your Honor. 

THE COURT: Wait a moment. You mean the 
Supreme Court has held that this provision in the 
policy is void? 

MR. JONES: No. They hold that it is not a 
condition precedent. Yes, our Supreme Court— 

THE COURT: What do you mean? I don’t un- 
derstand you. 

MR. JONES: They hold that is not a condition 
precedent, and the policy isn’t void merely because 
they fail— 

THE COURT: What virtue do they give to this 
provision ? 

MR. JONES: They hold that there is no provi- 
sion in these standard policies which voids the pol- 
icy by reason of that fact. 

THE COURT: It doesn’t void the policy, but can 
you recover— 

MR. JONES: Yes, it is clearly and squarely in 
point on that. 
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THE COURT: Then what is the purpose of the 
provision? 

MR. JONES: Well, I think probably, like a great 
many— 

THE COURT: What is the purpose of this pro- 
vision? 

MR. JONES: The purpose is to apprise, if the 
Court please, is to furnish the insurance company 
with notice and knowledge, and bring to their atten- 
tion the character of the claim that is made against 
them. 

THE COURT: But the Supreme Court holds 
you don’t have to do that? 

MR. JONES: Yes. 

THE COURT: I doubt whether I would be in- 
clined to follow that. I think this is a provision 
that the parties have agreed to, and ought to be 
binding. I hardly think any court has held that. 
I haven’t seen the decision. I would be very glad 
to have you call that to my attention. You don’t 
mean simply to say it may be waived? As I un- 
derstand you, your contention is that it is void and 
the insured can ignore it entirely? 

MR. JONES: They can ignore that entirely and 
make a prima facie case. 

THE COURT: In other words, where there is a 
fire loss, without making any claim to the company 
at all, the insured may come in and sue upon it? 

MR. JONES: Without making that proof of 
loss, yes, Your Honor. 
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THE COURT: Without making any claim? 

MR. JONES: Yes, I take it, without even mak- 
ing any claim. 

THE COURT: I would like to see the decision. 

MR. JONES: But our further contention is 
that even if Your Honor didn’t follow the Supreme 
Court in this state on that point, that the authori- 
ties, as we view it, are, that any negotiations or a 
series of negotiations that leads the insured to be- 
lieve that they are treating and adjusting with him, 
are admissible for the purpose of going to the jury, 
for the purpose of determining whether or not they 
have waived that proposition, Your Honor. Or 
even a denial of the loss, a great many of the courts 
will hold, it waives the necessity of notice, or if they 
even plead it. And then there are other courts hold- 
ing, and respectable courts, that if they accept a 
proof of loss after the time it is called for— 

THE COURT: That would all seem to be aside 
from the point. Either this is material or it isn’t. 

MR. JONES: Yes, it is upon that point. 

THE COURT: If it is material, I have held that 
you should have pleaded it. 

MR. JONES: Yes, Your Honor. We _ have 
pleaded without objection that we carried on ne- 
gotiations, documents and reports showing the 
treating on the part of the company, for the pur- 
pose of showing waiver, and we went to the trou- 
ble of furnishing these things. 

THE COURT: If you can do that definitely, you 
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ean do that, but you are asking about conversa- 
tions or about generalities. 

MR. DAVIS: I understand the ruling. I quit 
asking him about conversations. I am not endeav- 
oring to do that now. 

THE COURT: The last question was, how many 
times you had negotiations with them. 

MR. DAVIS: I thought the last question was, 
how many times they asked for further proof. 

Q. Calling your particular attention to it, you 
have stated that they called on you for additional 
statements as to his expenses. Did they call on 
you for any other copies that weren’t in your pos- 
session? 

THE COURT: Let me see. How did they call 
on you? If they called on you at all, how did they 
do it. 

A. They asked me for it. 

THE COURT: Who asked you for it? 

A. Either Mr. Croxford or Mr. Young. 

THE COURT: There is the difficulty. You 
stated that if I would permit you to amend you 
would make specific the time and place and person. 

MR. DAVIS: The point is, Your Honor, we are 
not trying to prove this under the form of the 
amendment objected to. What I am trying to prove 
is that they asked him to furnish them a copy of the 
deed in escrow, and Enders went to the bank and 
sent a copy of the deed up to him, and he delivered 
it to him. 
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THE COURT: I suppose that would meet that, 
if that be the fact, if that is all you want to show. 
You can show that. 

MR. DAVIS: Q. Tell me with reference to that. 

A. They requested that, and I wrote to Enders 
to get a copy of the deed and a copy of the letter of 
instructions, and either send them to me—I don’t 
know whether he sent them to me or to them; I 
think he sent them to me. 

Q. And you furnished them to them? 

A. Yes, sir. 

Q. And those were copies of the letter from Mr. 
Heslet, and the deed introduced today? 

A. I think he failed to send the copy of the let- 
ter of instructions. 

Q. But he sent the copy of the deed? 

A. Yes. I could refresh myself from the cor- 
respondence. 

Q. Did they ask you for any other detailed in- 
formation that you had to go out and procure, ex- 
cept asking you for these items he furnished with 
reference to his expenses, and asking for the deed, 
and asking you for permission, and going through 
your files and taking copies—did that cover what 
was done in that respect? 

A. It is hard for me to remember without re- 
freshing myself. 

Q. You don’t recall any other specific items? 

A. No, I don’t. There may have been, but I 
can’t remember. 
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Q. But you do recall furnishing those. Now 
over what period of time would you say that you 
carried on negotiations with reference to this loss, 
with Messrs. Croxford & Young? 

MR. SHELTON: If the Court please, that is 
immaterial. 

THE COURT: Sustained. You may ask him 
when he did any one of these particular things, if 
you want to. 

MR. DAVIS: Q. Do you recall about what 
time with reference to the date it was that they 
came to your office and inspected the files? 

THE COURT: With respect to that time, what 
is it you want from the witness? 

MR. DAVIS: I want to know if he can fix the 
time they came. 

THE COURT: Very well. 

A. You mean the time Mr. Egan came to my 
office? 

Q. Yes, and went through your correspondence. 

A. No, I can’t. 

Q. Can you tell approximately how long that 
was after the loss? 

A. No, I can’t. I was away most of the month 
of August, so that it must have occurred either in 
July or possibly September or October. I can’t fix 
it definitely. 

Q. Can you fix the time that you procured the 
copy of the deed for them from the Soda Springs 
Bank, through Enders? 
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A. I think I can by correspondence. 

Q. Well, what was it? 

A. Well, I would have to see the— 

THE COURT: I think we will take a recess, 
gentlemen, until seven-thirty this evening. 

An adjournment was thereupon taken until 7:30 
p. m. of this date, Saturday, October 14, 1922. 


7:30 P. M., Saturday, Oct. 14, 1922. 


W. H. SHEARMAN, heretofore duly sworn on 
behalf of plaintiff, upon being recalled, testified as 
follows: 


DIRECT EXAMINATION (Continued) 

By MR. DAVIS: 

Q. Can you tell me now, Mr. Shearman, when 
it was you delivered or sent them the copy of the 
deed? 

A. Yes, sir. 

Q. What was that? 

A. I sent them the deed on November 9th. 

Q. By letter? 

A. Yes. 

MR. DAVIS: Now I ask if you have in your 
possession the original letter sent to Croxford & 
Young by Mr. Shearman on November 9, 1921, 
which I asked for. 

I ask to have this marked as a plaintiff’s exhibit. 

MR. SHELTON: Upon what basis, if the Court 
please, can a document of that kind be offered in 
evidence? 
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THE COURT: It isn’t offered yet, is it? 

MR. DAVIS: No. 

Said paper was marked as 
PLAINTIFF’S EXHIBIT NO. 24. 

Q. In your negotiations with them you did re- 
ply to them by letter, in response to their request 
for informtaion? 

A. Yes, sir. 

Q. Handing you Plaintiff’s Exhibit No. 24, I 
will ask you if that is your original reply to them? 

A. Yes. 

MR. DAVIS: We now offer in evidence Plain- 
tiff’s Exhibit No. 24, being Mr. Shearman’s reply 
and written report to them upon the deed request- 
ed, and upon other information requested by the ad- 
justers. 

MR. SHELTON: If the Court please, this is a 
letter from Mr. Shearman to Croxford & Young, in 
which Mr. Shearman details all of the information 
which he has attempted to recite here in court, most 
of which was hearsay, and rejected by the court for 
the reason that it was not founded upon his own 
knowledge, much of which came, as he said, from 
letters, and we object to it as incompetent, irrelev- 
ant, and immaterial. 

THE COURT: What is the purpose of the offer? 

MR. DAVIS: The purpose of it is, Your Honor, 
to show that he sent them the deed, and that he sent 
them information that they asked for, and that he 
kept dealing with them, and that this is a part of 
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their negotiations, and in reply to them, furnishing 
information that they wanted. 

MR. SHELTON: It isn’t binding in any way 
upon the defendant, a letter which has been writ- 
ten and which contains a lot of information which 
isn’t founded upon any personal knowledge what- 
ever, and it is in no way competent for this hear- 
ing. 

THE COURT: The objection is sustained. 

MR. DAVIS: Q. Now, Mr. Shearman, in your 
conversation with Mr. Young on the 29th day or 
about the 29th day of June, as you have fixed it, 
in their office, what was the last thing said be- 
tween you or by Mr. Young to you with reference 
to this loss or furnishing proofs? 

A. As I recollect it, I offered to furnish any 
proofs or documents that we had, or to do anything 
they wanted me to, to help settle the matter, and 
Mr. Young said he didn’t want me to do anything 
then, that he would eall upon me when he did 
want something. 

MR. DAVIS: That is all. 

CROSS EXAMINATION. 

By MR. SHELTON: 

Q. You went to see Mr. Young, as I understand 
you ,relative to this loss? 

A. Yes, sir. 

Q. You told Mr. Young that you were interest- 
ed in the loss? 

A. I may have. I did at one time or another, 
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that is, not personally interested, but the Natural 
Mineral Water Co. 

Q. You were interested in the loss in some way? 

A. Well, yes. 

Q. Did you at that time make any statement 
that you represented Endersin any respect? 

A. Yes. I had heard from Mr. Enders— 

Q. Did you state to Mr. Young that you repre- 
sented Enders? 

A. Yes, I told Mr. Young that I came down at 
Enders’ request, he couldn’t come. 

Q. Now when was that conversation? 

A. I can’t fix the date, Judge, but my recollec- 
tion is that Mr. Young told me that he had just 
come back from Soda Springs, possibly a few days; 
I don’t remember the date. 

Q. Was it in June? 

A. I can’t state positively. 

Q. Was it in July? 

A. I should think it must have been either the 
latter part of June or the early part of July, but I 
did nothing to fix the date. 

Q. That is, you can’t fix the date any nearer 
than that it was some time the latter part of June 
or some time in July? 

A. Well, I could fix it better by saying it was 
soon after Mr. Young returned from Soda Springs 
whenever that was. 

Q. You don’t know when that was? 

A. No. 
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Q. Now at that time you went down there for 
the purpose of seeing if there couldn’t be some set- 
tlement of this loss? 

A. I went down to find out about it, and what 
they were doing, and what had to be done, and if 
anybody had— 

Q. And you told Mr. Young that you were will- 
ing to give him any information or assistance that 
vou had? 

A. Yes. 

Q. That is, that the Kiesel Estate had? 

A. Yes, anything that was in our files. 

Q. And was that the extent of your offer at that 
time? 

A. Just what do you mean by that? 

Q. Was that the extent of the offer which you 
made at that time, to furnish him with any infor- 
mation that you had in your files? 

A. Ohno. I think I told him I would do any- 
thing that he wanted me to do, to straighten the 
matter out, give any information I could or dc 
anything. 

Q. He told you there was nothing at that time? 

A. Yes. 

Q. Well now, is that the extent of that informa- 
tion which you were—that you offered to furnish 
him? 

A. I think so. I couldn’t offer to do anything 
more than—I could do everything that I could. 
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Q@. He told you there wasn’t anything he wanted 
at that time? 

A. Yes, he didn’t want me to do anything then. 
He said he would call on me later if—and he did do 
SO. 

Q. What further offer did you make before the 
7th of August? 

A. I don’t remember. 

@. You didn’t make any further offer? 

A. No particular offer that I can remember. 

Q. You didn’t have any further conversation 
with him before the 7th of August, did you? 

A. I am not certain. I went east about that 
time. 

Q. How long were you gone east? 

A. I was gone almost all the month of August. 

Q. You didn’t get back until September, did you? 

A. I think I got back about the last of August. 

Q. And that is all the conversation then that you 
had up to the time that vou got back from the east? 

A. I would not be certain, Judge. I may have 
talked with him again in July, but— 

Q. You can’t recollect? 

A. I can’t recollect. I think I was down at the 
office once or twice in July. I saw Mr. Buckholtz 
down there, C. W. Buckholtz. I don’t recollect whe- 
ther Mr. Young was there or not. If he was it slips 
my mind. 

Q. Now you did furnish him with certain copies 
of letters, did you? 
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A. Yes, sir. Everything he wanted. 

Q. Nothing was ever said to you in any way 
regarding proofs of loss, technically so-called? 
How do you mean? No. 

Never mentioned in any way? 

They never asked me for any. 

They were never mentioned, were they? 

Not that I remember. 

Now referring to these letters, I call your at- 
tested to Defendant’s Exhibit 21, which has been 
identified by Mr. Enders as a letter which he re- 
ceived from you, in which you say, “In accordance 
with Mr. Clark’s suggestion I forward you herewith 
agreement in duplicate in connection with the sale 
to you of the Idanha Hotel. As soon as you have 
signed both the original and duplicate of the agree- 
ment, which please have witnessed, return them ¢ 
me, and I will send them to Mr. Clark for his signa- 
ture, and they will then be placed in the Soda 
Springs Bank. Your prompt attention to this will 
be appreciated. With very kind regards to you per- 
sonally, I am, Yours very truly, Fred J. Kiesel Es- 
tate by W. H. Shearman.” Now those agreements 
were agreements to embody the plan for the sale of 
this particular property, the Idanha Hotel, were 
they? A. No, sir. 

Q. They were not? 

A. The original sale had been made and _ the 
agreements— 

Q. Just a minute now. Don’t go into that. 
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A. Excuse me. 

Q. These agreements were in relation to the sale 
of that property, were they not? 

A. In relation to it, yes, sir. 

Q. What? 

A. Yes, sir. 

(). And you say they were made in accordance 
with Mr. Clark’s suggestion, is that correct? 

A. Well, yes; I suggested to Mr. Clark that it 
would be a good idea, and he approved of it. 

Q. You suggested to Mr. Clark? 


A. Yes. 
@. And he approved of it? 
A. Yes. 


Q. But it was his suggestion when you finally 
sent this letter to Mr. Enders, was it not? 

A. Yes. 

Q. Now those contracts were never executed by 
Mr. Enders? 

A. Not to my knowledge. They were never re- 
turned to me. 

Q@. Never returned to you? 

A. No, sir. 

Q. And you have never seen them since? 

A. No, sir. 

Q. Later, did you receive any information in 
regard to this deed? 

A. Subsequent, you mean, to that? 

Q. Yes. 

A. I don’t quite understand. 
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Q. Well, did you ever have any further contract 
or agreement between Senator Clark or the Mineral 
Springs, or Natural Mineral Water Company? 

A. No, nothing was ever done. The status re- 
mained as it was in the first place. 

Nothing was ever done after that? 

The deed remained in the bank. 

The deed was in the bank? 

And was not taken out. 

And has never been returned to you? 

No, sir. 

Now another matter which is spoken of here. 
Did any of these letters, these three letters referred 
to,—and I may say that this letter marked Exhibit 
20, dated October 26, 1920, addressed W. H. Shear- 
man, Ogden, Utah. “My dear Friend: I received 
your letter and also contract in connection with the 
Idanha Hotel. The reason I haven’t answered is I 
wasn’t home. I shipped stock to Omaha and lost. 
Mr. Shearman times are awfully hard and I make 
good as soon as I can. I am on a deal and the man, 
Mr. Christensen, says it will be a month before he 
will have any money, so you will see that I am in 
need of time. Should he fail, I will place a mort- 
gage so I can pay my bills.” Now that contract, or 
the contract that he mentions there, had reference to 
what? 

A. That is the contract that I sent him in re- 
gard to the Idanha Hotel, at Mr. Clark’s sugges- 
tion. 
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Q. That is the contract which Senator Clark had 
suggested that you send him? 

A. Yes, had agreed that I should send him. 

Q. You are quite positive about that? 

A. May I see the letter again? 

Q. Certainly (handing same to witness). 

A. Yes, that must be the contracts. I never sent 
him any other. 

Q. Then there was no contract whatever—this 
was not a contract which referred to a loan of 
$2800 by yourself to Mr. Enders? 

A. No, sir. 

MR. SHELTON: That is all. 

MR. DAVIS: That is all. 

MR. JONES: I will call Mr. Young. 

LAWRENCE C. YOUNG, produced as a witness 
on behalf of plaintiff, being first duly sworn, testi- 
fied as follows: 


DIRECT EXAMINATION. 

By MR. JONES: 

Q. You may state your name. 

A. Lawrence C. Young. 

Q@. Are you a member of the firm of Croxford 
& Young? 

A. Yes, sir. 

Q. Are you the Young that has been referred to 
in this trial as being one of the adjusters? 

A. Yes, sir. 

Q. Did you go to Soda Springs after the fire 
that destroyed the Idanha Hotel? 
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Yes, sir. 

And inspect the premises? 

Yes, sir. 

What date did you go? 

I am not sure of the date. 

Have you any method by which you can re- 
fresh your recollection? 
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A. It was prior to the 9th day of July. 
Q. What year? 

, VE92r. 

Q. 


Is that the nearest you can fix it? 

A. I have nothing right at present to recall the 
exact date. 

MR. JONES: That is all. 

MR. SHELTON: That is all. I have no right 
to go into anything except what was inquired of on 
the direct. 

MR. JONES: Call Mr. Davis. 


UTHER J. DAVIS, produced as a witness on be- 
half of plaintiff, being first duly sworn, testified 
as follows: 


DIRECT EXAMINATION. 
By MR. JONES: 
State your name. 
Uther J. Davis. 
Where do you live, Mr. Davis? 
Soda Springs. 
And how long have you lived: there? 
In the neighborhood of 25 years. 


>OPOPO 
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Q. What is your business? 

A. I am a carpenter and contractor. 

@. How long have you been engaged in contract- 
ing and carpentering? 

A. Oh, about 18 years. 

Q. Are you familiar with what is known or what 
was known as the Idanha Hotel, prior to its destruc- 
tion? 

A. Yes, sir. | 

Q. How long had you known that hotel? 

A. Ever since I moved to Soda Springs. That 
was in 1897. 

Q. What opportunity have you had of observing 
both the interior and exterior of that hotel? 

A. I have seen it every day nearly since I have 
been living there. 


Q. Have you had occasion to be inside the hotel? 

A. Yes, sir. 

Q. How frequently and when? 

A. What was the question? 

Q. How frequently and when were you inside 
of it? 


A. I have been in there several times. At one 
time my sister lived in part of it. That was while 
Mr. Enders had charge of it. 

Q. Had an apartment in the hotel, your sister 
had an apartment there? 

A. I say my sister lived there. 

Q. In one of the apartments of the hotel, was it? 

A. Yes, in what was called the dining room. 
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Q. How often did you visit the hotel during that 
time? 

A. Probably every week or so. 

Q. And when was that, that your sister was liv- 
ing there? 

A. I believe three years ago; I am not certain as 
to the date. 

Q. Did you ever do any figuring upon repairing 
the hotel? 

A. Only the porches and the roof. 

Q. Are you able to describe the character of that 
building, the general structure? 

A. Why, yes, I believe so. 

Q. Just briefly. 

MR. JONES: I take it, if Your Honor please, 
that we have brought out that there was no actual 
market value of the building, and I take it the best 
proof obtainable is proof that will describe the prop- 
erty. 

THE COURT: You may proceed until objection 
is made. 

MR. JONES: Q. You may describe the proper- 
ty, Mr. Davis. 

A. It wasa frame building, I believe about sixty 
by ninety; I am not absolutely sure as to measure- 
ments, because I never measured it. And I judge 
that the wall plates were about 40 feet high. 

MR. SHELTON: I object to this line of testi- 
mony, as incompetent and immaterial. It seems to 
me that the basis upon which they must rest 1s, 
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what is the actual cash value of this property at 
the time of the fire and the way to get at it is to 
ascertain what if they can be competent evidence is 
the actual cash value of the property at that time, 
when the fire occurred, and at that place. 

MR. JONES: We agree with you that that is the 
test, but the method of arriving at the cash value is 
what we are getting at. 

THE COURT: I think they may describe the 
building. That would be a circumstance anyway. 
It might be helpful to the jury in weighing conflict- 
ing expert testimony. 

MR. JONES: You may proceed, Mr. Davis. 

A. A frame building, finished outside with rust- 
ic, inside lath and plaster. I believe there were 42 
bedrooms in it, if I remember the number of rooms 
correctly, and there was an annex on the east side, 
also frame, with a kitchen and store room, etc., be- 
low, and eight bedrooms above. The hotel con- 
tained four big fireplaces, brick work. It was 
plumbed, but not thoroughly. There was two floors, 
I believe, that had running water on them, the first 
and second floor. First class mill work throughout. 

THE COURT: I can’t hear you. 

A. And I would say the building was in fair con- 
dition. I couldn’t say that it was in absolutely first 
class condition, because it was an old building. 

Q. Do you know when it was painted and tinted 
or repaired inside, with reference to the time of the 
fire? 
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A. No, I don’t. I had nothing to do with it. 

Q. Have you made an estimate, Mr. Davis, as 
to the amount and cost of labor and material that 
would be required to construct that building in 
June, 1921? 

A. I have, to the best of my ability. 

MR. SHELTON: I object to it. The question is 
not competent. 

THE COURT: He says he has to the best of his 
ability. 

MR. JONES: Q. Have you the figures upon 
which you made this rough estimate? 


A. Yes, sir. 
Q. With you? 
A. Yes, sir. 


Q. I wish you would state to the jury just what 
that estimate is. 

A. Just the general—? 

Q. Yes. 

MR. SHELTON: Objected to, if the Court 
please, as incompetent and immaterial. 

THE COURT: Objection sustained. 

MR. JONES: Q. Do you know, Mr. Davis, 
whether the building had a market value at the time 
of its loss? 

A. Icouldn’t say, Iam sure. I didn’t know that 
it was for sale. 

Q. Do you know what the actual cash value of 
that building was at the time it was destroyed by 
fire, or have you an opinion as to what it was? 
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A. I could only give you an opinion. 

Q. Well, I will ask you what in your opinion the 
cash value of that building was, outside of the foun- 
dation and the excavations below the foundation, 
taking into consideration its condition, at the time 
of the fire? 

MR. SHELTON: I object, on the ground that he 
is not qualified to testify, and it is incompetent and 
immaterial. 

THE COURT: Sustained. 

MR. JONES: Q. Will you describe the roof of 
that building? 

A. It was a four-hip roof, cut up in_ several 
dormers and gables, with a tin deck on top, and a 
large tower on one corner, a shingled roof for the 
most part, with the exception of that deck. 

Q. Have you made a rough estimate of the 
amount of lumber that would be required to con- 
struct that building, not the value of it, but the 
amount? 

A. Yes, I made a rough estimate. 

Q. And are you able now to state what that 
rough estimate is? 

MR. SHELTON: I object to that, if the Court 
please, as incompetent and immaterial. 

THE COURT: Of what benefit would that be 
unless you go further than that? 

MR. JONES: It would merely aid the jury in 
knowing what kind of a building it was and how 
much lumber was required. Of course, Your Honor 
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having shut us out—or taken the position that we 
can’t show the other, it may be that this would be 
improper, under Your Honor’s ruling. 
A certain paper was marked 
PLAINTIFF’S EXHIBIT NO. 28 

Q. Mr. Davis, do you know what the height of 
the ceilings on the lower floor were, in that build: 
ing? 

A. No, I don’t think I am qualified to answer 
exactly. 

Q. Can you approximate it? 

A. Well, I believe they were 16-foot ceilings. 

Q. Do you know what the height of the second 
story was? 

A. Probably about 12. 

Q. And the third? 

A. The third floor, that varied, on account of 
these dormers. In the halls they were probably ten 
feet high. In the rooms they were cut up. 

Q. Can you describe what kind of good work was 
used inside of the building, on the stairways and— 

A. No, I couldn’t say. It was first class finish, 
put I don’t know what the wood was. 

Q. Was it hard or soft wood? 

A. I wouldn’t say. 

Q. Do you know what kind of lumber was used 
in the floors? 

A. I think they were Oregon fir throughout. 

Q. Oregon fir? 

A. Yes. 
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Q. I show you, Mr. Davis, a paper identified as 
Plaintiff’s Exhibit No. 25, and ask you to examine 
it and state whether or not that purports to repre- 
sent a rough sketch of the ground floor of that 
building? 

MR. SHELTON: I object to this, if the Court 
please, as incompetent and immaterial. I can’t find 
that the witness has been qualified in any way. The 
evidence is immaterial. 

THE COURT: I will let him show it if he knows 
about it. I understood the witness to say that he 
was merely approximating conditions here, that he 
never made any measurements. 

MR. JONES: I take it this is the best evidence 
obtainable, because we have no sketch or any plans 
in existence. 

THE COURT: Did this gentleman make this 
sketch? 

MR. JONES: I understood he helped make it. 
Did you help make it? 

A. Yes, sir. 

Q. (By the Court) Where did you get your in- 
formation? 

A. From Mr. Enders and Mr. Falkenberg. I 
believe they measured it. 

THE COURT: The objection will be sustained. 

MR. JONES: You may take the witness. 

MR. SHELTON: No cross examination. 
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MR. JONES: Call Mr. Falkenberg. 


H. A. FALKENBERG, produced as a witness on 
behalf of plaintiff, being first duly sworn, testified 
as follows: 


DIRECT EXAMINATION. 
By MR. JONES: 
. State your name? 
H. A. Falkenberg. 
Where do you live, Mr. Falkenberg? 
In Montpelier. 
Have you ever lived in Soda Springs? 
Yes, sir. 
. How long? How long did you live in Soda 
Springs, Mr. Falkenberg, approximately? 
A. About four years. 
Q. Were you acquainted with the Idanha Hotel? 
A. Yes, sir. 
A certain paper was marked 
PLAINTIFF’S EXHIBIT NO. 26. 
Q. I will ask you what your business is. What 
is your business? 
A. Architect. 
Q. And how long have you been an architect? 
A. About 25 years. 
Q. What has been your experience in the con- 
struction and figuring upon buildings, values, etc.? 
A. I don’t understand quite what you— 
Q. Have you had considerable experience in con- 
tract work? 
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A. Not in construction work,—in architectural 
work. 

@. Have you prepared plans and supervised the 
construction of any buildings in Soda Springs? 


A. Yes, sir. 
Q. Any large ones? 
A. Yes, sir. 


Q. Which ones? 

A. The court house, the new court house, and the 
new school house, the new Enders’ Hotel, and sev- 
eral others. 

Q. In Soda Springs? 

A. Yes. 

Q. Were you acquainted with the Idanha Hotel, 
yourself? 

A. Yes, sir. 

Q. Did you know it during the time you lived 
there? 


A. Yes, sir. 

Q. Had you ever been inside the hotel? 

A. Yes, sir. 

Q. Had you ever had any repairs done inside the 


hotel? 

A. I didn’t have it done. Mr. Enders had it 
done, but I had the overseeing of a part of it. 

Q. You supervised the work? 

A. Of a part of it, not all of it. 

©. What part of iv? 

A. Where we broke some openings through walls, 
where we didn’t have any supports above it. 
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Q. I wish you would state to the jury just how 
those walls inside the building were constructed, of 
what material, size, ete. 

A. The outside walls was—the outside and inside 
walls was of studdings. The outside walls was two 
by six and the inside studdings was two by four. 

@. And you say you have cut through some of 
those? 

A. Yes. 

Q. What was the condition of repair of those 
walls inside of the hotel? 

MR. SHELTON: I object to this as immaterial, 
if the Court please. 

THE COURT: What do you mean by the condi- 
tion of repair of those walls? 

MR. JONES: I mean the general condition as to 
whether they were in good or bad repair. 

THE COURT: What was in good or bad re- 
pair? 

MR. JONES: The interior partitions, the rooms 
and walls that he worked upon and was familiar 
with. He said he had cut through. 

THE COURT: You cut through some openings, 
doors and windows? 

A. Yes, connected rooms, etc. 

THE COURT: What did you expect him to find 
when he cut through? 

MR. JONES: What it was built of, first. 

THE COURT: He has already stated that they 
were two by four studding inside. 


Theodore Enders 391 


WITNESS: Lathed and plastered. 

MR. JONES: Q. What was the state of repair 
of the interior of that building, if you know it? 

THE COURT: If he knows generally. I 
thought your question was confined to what he 
found in these openings. 

MR. JONES: Oh, no. I asked him what the 
state of repair of the interior of the building was. 

THE COURT: Very well. If he knows. 

MR. JONES: If you know. 

THE COURT: Fix the time. 

MR. JONES: Q. When was it these repairs 
were made by you? 

A. I don’t know exactly; I didn’t keep track of 
it; but I believe it was in 1918, something like that. 
It was in 1918, I believe, yes. 

Q. Was it during the time that Mr. Enders had 
possession of the hotel? 

A. Yes. 

Q. Now do you know what the general state of 
repair of the interior of that building was during 
that time and up to 1921, when it was destroyed? 

MR. SHELTON: I object to this, if the Court 
please. It is immaterial. It is not proper examin- 
ation. 

THE COURT: He stated that he did this work 
and knew of the condition in 1918. You may follow 
that up and see whether he knew anything about it 
later. 
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WITNESS: Well, in 1918 the material was ab- 
solutely sound. 

MR. JONES: Q. Well, do you know what the 
condition of it was in 1919, 1920, and 1921, up to 
the time of the fire? 

A. I don’t know. I left before that. 

Q. When did you leave? 

A. I left about in the spring of 1920. 

Q. Do you know what it was up to the time you 
left? 

A. Well, it was in fair condition, the building, 
for the age it was in. 

Q. I show you an exhibit marked Plaintiff’s Ex- 
hibit 26, and ask you to state, if you know, what 
that is. 


When was that taken by you? 
. This was just taken a few weeks before I 
left there. 

@. Wn 89207 

A. Something like that, yes. 

Q. In what direction, what view was that? 

A. No; that was 1921; in the spring of 19217 
left, a year ago in the spring. 

Q. You left just a short time before the fire, 
then? 


A. That is the Idanha Hotel. 

Q. Do you know who took that picture? 
A. Yes. 

Q. Who? 

A. I took it. 

Gy. 

A 
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A. Yes, about five or six months before, I be- 
lieve. 

Q. Is that a fair representation of that hotel at 
the time it was taken? 

A. It is a photograph. 

MR. JONES: We offer in evidence Plaintiff’s 
Exhibit 26. 

MR. SHELTON: I object to this, if the Court 
please, as incompetent and immaterial. 

THE COURT: Overruled. 

MR. JONES: Q. Do you know whether there 
was any market value for property of the kind of 
the—of the nature of the Idanha Hotel, in 1920, or 
1921, at Soda Springs? 

A. Beg pardon? 

Q. Was there any market value for that kind of 
property at Soda Springs during either of those two 
years? 

A. Yes, I believe there was a market value, but 
I don’t know that, because I wasn’t interested 
enough to find that out. 

Q. Do you know of any other properties, hotels, 
being sold in there, near by? 

A. The Steck Exchange Hotel was sold about 
that time. 

Q. Where is the Stock Exchange from the Idan- 
ha Hotel? 

A. It is located just about 200 yards east from 
the Idanha Hotel. 

Q. On property contiguous to the— 
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A. Right adjoining. 

Q. Do you know what—You stated you didn’t 
know what the value of that— 

A. No, I don’t. 

Q. Do you know what the actual cash value of 
that hotel was in 1921, at the time of its destruc- 
tion? 

MR. SHELTON: Objected to, if the Court 
please. The witness says he doesn’t know, and I 
should think that would be sufficient. 

THE COURT: Sustained. 

MR. JONES: Q. Do you know what the build- 
ing or the hotel adjoining this property brought? 

MR. SHELTON: I object to that, if the Court 
please, as immaterial. 

THE COURT: Sustained. 

MR. JONES: Q. Why do you say there was a 
market value during that time? 

A. Because it was sold. 

Q. I mean market value for property like the 
Idanha. 

MR. SHELTON: If the Court please, this is 
immaterial and incompetent. The reason why he 
said it had a market value isn’t material, and he 
says he don’t know what the value was. 

THE COURT: I don’t suppose he understands 
what you mean by market value. 

WITNESS: Not exactly, no. 

THE COURT: That is, if you mean that hotels 
were being bought and sold on the general market 
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there, the probability is that that is not the case, 
in a town of that size; I don’t suppose hotels were 
being sold every day. 

MR. JONES: It is apparent I think to the court 
by this time that there would be only one way of 
arriving at that, where it has no market value, 
would be to follow the general rule, and property 
of that kind wouldn’t have, as a natural conse- 
quence, a market value, in a town of that size. 

THE COURT: Oh, yes. Competent men might 
give an intelligent judgment as to what the proper- 
ty would sell for upon the market, and that would 
be its market value. In a community like this cer- 
tain kinds of buildings might not be sold every day 
or every year, and yet men living in the community 
engaged in the business of buying and selling real 
estate, having to do with real estate values, might 
be able to give an intelligent judgment as to its 
value, what it would sell for. 

MR. JONES: Q. Well, do you know, Mr. Falk- 
enberg, from your knowledge of the building, its 
condition, its location, its use, its rental capacity, 
what the reasonable value of that building was at 
the time of the fire? 

THE COURT: Just answer yes or no, whether 
vou know. I understood the witness to answer the 
he didn’t know. 

A. I couldn’t say right offhand. It would take a 
few minutes’ study, to say what it would be worth. 
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MR. SHELTON: You can answer this question 
by yes or no, of course. 

MR. JONES: Well, we will give you that oppor- 
tunity, if you want a little time to study it. That 
is all. 

THE COURT: Any cross examination? 

MR. SHELTON: No, Your Honor. 

THE COURT: That is all. 


THEODORE ENDERS, heretofore duly sworn 
in his own behalf, upon being recalled, testified as 
follows: 


DIRECT EXXAMINATION. 

By MR. DAVIS: 

Q. Mr. Enders, during the year from about 
June 7th, 1920, until June 7th, 1921, what was the 
average income to you per month from the Idanha 
Hotel, exclusive of the expenses in operating it? 

MR. SHELTON: Objected to, if the Court 
please, as not the basis of a proper measure of value 
for this hotel ,and I object to it as immaterial and 
irrelevant. 

THE COURT: Well, if you will go into it for 
a long enough period, I think it would be competent. 

MR. DAVIS: Very well. We will do that, Your 
Honor. We thought that the first year, under our 
view of it, was the most important one, under the 
authorities, but I wil! ask him all of the years. Just 
withdraw the question. 

Q. Mr. Enders, what was the average monthly 
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income to you from the Enders Hotel for the period 
from about the first of February, 1918, up until th: 
time it was destroyed, exclusive of the expense of 
operating it? Just tell me what it was, if you have 
computed that and know. 

THE COURT: You said the Enders’ Hotel. 

WITNESS: You said the Enders’ Hotel, and 
this is the Idanha Hotel. 

Q. That is my mistake. I meant the Idanha 
Hotel. 

A. I took a figure on it for three years, and the 
net income was $220 a month. 


Q. Of how much? 

A. $225 a month. 

Q. Net income? 

A. Yes, sir—220 a month. 

Q. Two twenty? 

A. Yes, two twenty. And five dollars I took for 
expenses. 

A. $220. 

Q. $220? 

A. Yes. 


Q. You don’t need to tell me you take off $5— 
that $5 was your entire expense in operating the 
hotel? 

A. You see we didn’t have any expenses. The 
woman, I give her a room, and she tend to the oth- 
er rooms what she rent out, and the other people 
they pay me so much for their “department” and 
they tend to their own rooms. 
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Q. And they tend to it themselves? 
A. Yes, sir. 
MR. DAVIS: That is all. 


CROSS EXAMINATION. 

By MR. SHELTON: 

Q. There was no expense connected with it at 
all? How much did the laundry pay you? What 
was the rent the laundry paid you? 

A. The laundry, they got their rent free for do- 
ing the laundry. 

Q. That was five rooms? 

A. Yes, sir. 

Q. And the other roomers took care of them 
themselves, and everything was net in connection 
with that, was it? 

A. Yes, pretty well, besides the—yes, I didn’t 
pay them out anything. I had to give them a room 
for it, you know, but I didn’t— 

Q. How much did you allow for deterioration of 
that building each year? 

A. Allow what? 

Q. How much did you allow for deterioration, 
that is for the wear and tear of the building, each 
year, how much deduction? 

A. I didn’t allow any. 

Q. You didn’t allow anything. How much taxes 
did you pay? 

A. About three hundred dollars. 

Q. What? 
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About three hundred dollars. 

Three hundred dollars taxes? 

Yes. 

How much interest did you allow on the 
Paliie of the building? 

A. $240. 

Q. That is, you estimated the value of the build- 
ing at $4000, and the interest on that would be 
$240, at six per cent, would that be right? 

A. Yes. 

MR. SHELTON: That is all. 

MR. DAVIS: That is all. 

THE COURT: Q. What was your gross income 
a year, Mr. Enders? If you just take the money 
that was paid to you, how much did you get? 

A. Everything? 

Q@. Yes. How much a year was your income 
from that building, putting aside entirely expenses? 

A. Twelve times two hundred and thirty. 

Q. In other words, your total gross income from 
the building would be at the rate of two hundred 
and thirty dollars a month? 

A. Yes. 

Q. And out of that you would have to pay all 
the expenses of the building, whatever they were, re- 
pairs and taxes and insurance? 

A. Yes. 

THE COURT: Very well. 

MR. DAVIS: That is all. 
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MR. JONES: Call Mr. Jackson. 


WM. H. JACKSON, Jr., produced as a witness on 
behalf of plaintiff, being first duly sworn, testified 
as follows: 


DIRECT EXAMINATION 
By MR. JONES: 
You may state your name. 
William H. Jackson, Jr. 
What is your business, Mr. Jackson? 
Real estate and insurance. 
How long have you been engaged in the real 
cites and insurance business? 

A. Fourteen years. 

Q. Are you the same Jackson that wrote the pol- 
icies in question here? 

A. Yes, sir. 

Q. During that fourteen years have you bought 
and sold and heard of buildings and lands being 
bought and sold, considerably? 

A. Yes, sir. 

Q. Do you maintain a real estate office here in 
Pocatello? 

A. Yes, sir. 

Q. And as such real estate man do you have 
general knowledge of values of real estate in this 
vicinity and adjoining communities? 

A. Yes, sir. 

Q. And have general knowledge of the value of 
houses? 
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A. Yes, I think so. 

Q. Is that based upon sales that you have made 
and sales that you have known to be made? 

A. Yes, sir. 

Q. Are you acquainted with the Idanha Hotel? 

A. Not intimately. I know the hotel, I know the 
hotel, yes, sir. 

Q. Did you ever live at Bancroft or have a 
branch office there? 

A. Yes, sir. 

Q. That is near Soda Springs, is it not? 

A. Yes, 18 miles. 

@. At the time that you wrote these policies of 
insurance did you make inquiries to determine the 
value, approximate value of the Idanha property, 
hotel? 

A. Yes, sir. 

Q. And did you make these inquiries from peo- 
ple that were acquainted with the building? 

A. Yes, sir. 

Q. And from these inquiries and from your own 
knowledge of the building, did you fix in your mind 
a value upon that building, at that time? 

A. Yes, sir. 

Q. I will ask you, Mr. Jackson, from your ex- 
perience as a real estate man covering a period of 
fourteen years, from your knowledge of the Idanha 
Hotel, from the information you received upon in- 
quiries made to different parties as to the value and 
general condition of the Idanha Hotel, if you are 
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able to give an opinion as to the reasonable value of 
that property? 

MR. SHELTON: If the Court please, that ques- 
tion is incompetent and immaterial. 

THE COURT: Sustained. 

MR. JONES: Q. Do you know whether that 
property had a market value, Mr. Jackson, at the 
time of the fire? 

A. Iam not sure that I would know what you 
mean by a market value. 

Q. Well, a value that had been established by 
sales of similar property in the community. 

A. Yes, I think it had a market value. 

Q. And did you know, and do you know, what 
the market value of that property was at the time 
of the loss of the same by fire? 

MR. SHELTON: If the Court please, the wit- 
ness is not qualified to testify as to whether it had 
a market value or not. 

THE COURT: Well now, by market value, Mr. 
Jackson,—you may not understand what we mean 
by that in court, but generally speaking we mean 
what the property would sell for. 

WITNESS: I presume that is the case. 

“THE COURT: For cash, within a reasonable 
time, say a few months, by one who wanted to sell 
it and yet was under no compulsion, and to men 
who were able to buy and eared to buy it, but had 
no special need for it, there was no necessity upon 
them, in other words, what you, as a real estate 
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man, could have sold the property for in cash with- 
in a few months. Now you may answer the ques- 
tion as to whether you know what the property 
could have been sold for, what its market value was, 
with that explanation, that definition of market 
value. 

A. I think I would have to say that I don’t 
know whether it had a market value or not, under 
those conditions. If I might explain. The valua- 
tions that were given to me— 

THE COURT: No. 


MR. JONES: Did you understand the Court’s 
explanation to you, that the market value was based 
upon what it would sell for, if there was a party 
who desired to buy and a party who desired to sell? 
Did you get that part of the explanation? Now, as- 
suming that there was a party desirous of buying 
and a party desirous of selling, would you be able 
to say what the market value of that property 
would be? 


THE COURT: Nota party desiring to buy, but 
the owner was willing to sell, but did not have to, 
and what it would sell for in the open market, 
where business men, investors, having money and 
desiring investment, but yet didn’t have to invest 
in any particular property, again I put it to you, 
what you, as a real estate man, feel that you could 
sell that property for, for cash, under the condi- 
tions as they existed, within a few months, giving 
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a reasonable time in which to investigate and look 
around and try to find a buyer. 

WITNESS: Now if I may ask for the substance 
of the question. 

THE COURT: The question is now, whether 
you know what it could be sold for, for cash. 

A. No, I don’t. 

MR. JONES: Q. Can you have an opinion upon 
that, as a real estate man, with knowledge? 

MR. SHELTON: That isn’t proper, if the Court 
please. 

THE COURT: Well, of course it is an opinion, 
but it should be an intelligent opinion and an honest 
Opinion. Suppose the owner would come to you as 
a real estate man, would you feel that you could 
intelligently advise him what you could get for that 
building, and not guess or conjecture merely, but 
could you give him an intelligent opinion as to what 
he ought to get for it, and what you could get for 
it? 

A. Based only on my information as to its earn- 
ing capacity. With that qualification, I could give 
an opinion. 

THE COURT: Upon the assumption of its 
earning capacity any of us could make the same— 
if we had the same evidence, if the jurors had, they 
could make the same computation as you? 

A. Yes. 

THE COURT: You would simply capitalize its 
earning capacity? 
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A. Yes, sir. 

MR. JONES: Q. Then you have no opinion and 
never had any opinion at the time you wrote this 
policy as to what that property was worth? 

A. Yes, as to what it was worth, but I differ- 
entiate between that statement and market value. 

Q. Well, then I take it the reason you do differ- 
entiate is because that property, there was no par- 
ticular demand for that kind of property at that 
time? 

A. Exactly. 

Q. But you do have an opinion from all the facts 
and circumstances as to what that property was ac- 
tually worth in cash, have you? 

A. Yes, from the evidence that I acquired. 

Q. Now what in your opinion was the actual 
eash value of that property in June, 1921, at the 
time of the fire? 

MR. SHELTON: Objected to, if the Court 
please. 

THE COURT: Sustained. He has stated that 
he would simply capitalize the earning capacity, 
as he was informed was the earning capacity. That 
is not competent evidence. Because we ought to 
have the earning capacity first hand, and then the 
jurors here would be just as competent to capitalize 
its earning capacity as the witness. 

MR. JONES: Here is a man who has fixed a 
value upon it for his company, and he says— 

THE COURT: I have ruled upon it. 
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MR. JONES: Yes. Well, that is all. We would 
like to offer, if Your Honor please—Now, the rec- 
ord shows that we are offering to prove this in the 
method we started, that is, by offering to show what — 
the cost of reconstruction would be, and the differ- 
ence between a reconstructed building and _ the 
building as it existed at the time of its destruction. 
That is the best method we would have of arriving 
at this. We can’t get any better evidence of that 
fact. We would like to ask the Court if the Court 
will permit us to make that proof now in that form? 

THE COURT: The offer is denied. 

MR. DAVIS: Call Mr. Root. 


DEL ROOT, produced as a witness on behalf of 
plaintiff, being first duly sworn, testified as fol- 
lows: 


DIRECT EXAMINATION. 
By MR. DAVIS: 
Q. Your name is Del Root? 
A. Yes, sir. 
Q. Where do you live, Mr. Root? 
A. Soda Springs. 
Q. How long have you lived there? 
A. Somewheres in the neighborhood of about 
or 26 years. 
Q. Were you familiar with the Idanha Hotel? 
A. Yes, sir. 
Q. What is your business? 
A. Painter and paper hanger. 
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Q. Did you do any work in the Idanha Hotel? 

A. Yes, sir. 

Q. When was that done? 

A. It was done about two years ago now, fin- 
ished. 


Q. That would be in October, 1920, before it 
burned the next spring. What was the extent of 
the work you did in the building? 

A. Do you mean by the extent— 

Q. What did you do? 

A. Well, there was some of the rooms that were 
papered, some of them kalsomined, and all of them 
painted. 

Q. How much did you receive for doing that 
work? 

A. I eouldn’t tell you exactly, something a lit- 
tle over $1500. 

Q. Something over $1500? 

A. Yes, sir. 

Q. What was the condition of the inside of the 
building with reference to being in good repair and 
in good condition at that time? 


A. Good. 
Q. It was good? 
A. Yes, sir. 


Q. Do you know what its condition was about 
the time it burned? 

A. Yes, sir. 

Q. What was it? 

A. Good. 
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Q. It was good? 

A. Yes. 

Q. Do you have any information yourself as to 
market values in Soda Springs, that is, as a busi- 
ness man, are you familiar with the sale of prop- 
erties there? 

A. Yes, sir; I know the price that some proper- 
ties have sold at. 

Q. Yes. Would you say there was or was not 
a market value, a general cash market value for 
this property at the time it burned? 

A. I would think so. 

Q. Well, what would you say that was? 

MR. SHELTON: Objected to, if the Court 
please. The witness is not qualified to testify as 
to the value of property, cash value, cash market 
value. 

THE COURT: Sustained. I think you ought to 
qualify him further if he has any qualifications. 

MR. DAVIS: If I have to qualify him as a real 
estate man, of course I can’t do that, Your Honor, 
only just as he is familiar with the— 

Q. Are you familiar with the price of buildings 
there? 

A. sir? 

Q. Are you familiar with the prices that have 
been received for buildings in Soda Springs during 
the time you have lived there? 

A. I know what the property adjoining that 
sold at. 
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Q. Was that a hotel property? 

A. Yes, sir. 

Q. How long before the destruction of this prop- 
erty was it that that property was sold? 

A. I don’t know exactly,—about a year perhaps. 

Q. Do you know of any other hotels being sold 
in Soda Springs except the property that was sold 
adjoining it? 

A. Not hotels, no. 

Q. Do you know of business buildings being 
sold? 

A. Yes, sir. 

@. Have you in a general way in the last three 
or four years, as a business man, kept yourself in- 
formed, and have you been informed, as to the mar- 
ket value of business buildings in Soda Springs? 

A. Well, in a general way, yes. 

@. And you say you know of no other hotel ex- 
cept this one hotel being sold, within at least the 
last four or five years? 

A. I do know of another hotel that was sold 
about a year before that. 

Q. Do you know what that sold for? 

A. Yes, sir. 

Q. Now basing your answer upon your experi- 
ence there and your statements as given here, can 
you give an opinion, an honest opinion of the fair 
market value of this property, in cash, at the time 
of its destruction? 

A. I think so. 
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Q. What would that be? 

MR. SHELTON: Objected to, if the Court 
please, as incompetent and irrelevant. The wit- 
ness hasn’t qualified to show that he is familiar 
or knows what the cash market value of the prop- 
erty was there, or is in any business that would in- 
dicate— 

THE COURT: You haven’t bought or sold any 
property there yourself? 

A. Not myself, no, sir. 

THE COURT: You are in the painting and kal- 
somining and papering business? 

A. Yes, sir. 

THE COURT: Do you own any property there 
yourself? 

A. Yes, sir. 

THE COURT: Anything other than your home? 

A. Home and lots. 

THE COURT: But you have never had any ex- 
perience at all either owning or buying or selling 
business property? 

A. No. I have had offers for my place, but I 
have never sold it. 

THE COURT: That is, your home, you mean? 

A. Yes, sir, and my lots. 

THE COURT: Have you any information upon 
which you would be willing to act in buying this 
hotel? 

A. I didn’t understand you. 

THE COURT: Have you any information with 
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regard to this hotel on which you would be willing 
to act in investing in it? 

A. Providing it was standing today, you mean? 

THE COURT: Yes. 

A. Yes, sir. 

THE COURT: That is, that you would be will- 
ing to buy it? 

A. Yes, sir. 

THE COURT: What is that information? 

A. At the rate other property has sold at there, 
I would be willing to invest— 

THE COURT: What is the information you 
have? Just what other property has sold for? 

A. That would be my information; yes, sir. 

THE COURT: You have never gone into the 
question as to what this property—what net rentai 
could be gotten out of it in a year? 

A. Yes, sir; I investigated that pretty thorough- 
ly at one time. 

THE COURT: When was that? 

A. About two years ago. 

THE COURT: What investigation was that? 

A. I talked to Mr. Enders about leasing it, try- 
ing to rent it. 

THE COURT: Did you find out what the gross 
income was? 

A. I found out about what it was; yes, sir. 

THE COURT: What did you find? 

A. I found out at that time— 
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THE COURT: Did you just take his word, or 
did you make a thorough investigation of it? 

A. No, sir; I inquired of people living there 
how much rent they were paying, and so on, and 
his word with it, yes, sir. 

THE COURT: And how much a month was he 
getting at that time, gross? 

A. Well, he was getting something, at that time, 
at the time I was inquiring, something a little bet- 
ter than $240. 

THE COURT: What is your tax rate there? 

A. The tax rate is pretty high. 

THE COURT: What is it, I say? 

A. I think two eighty-seven. 

THE COURT: Two eighty-seven? 


A. I think so. 
THE COURT: You mean the total tax rate? 
A. Yes, sir. 


THE COURT: I think we had all better move 
down there, gentlemen. Do you mean to say that 
in Soda Springs the total tax rate is two eighty- 
seven? 

A. Maybe I misunderstood you. 

THE COURT: How much a hundred, what is 
the levy, what is the total levy? 

A. I eouldn’t tell you exactly right now. I have 
known just what the levy was by mills, but | 
eouldn’t tell you exactly now. I can tell you what 
taxes I pay on my property and what the assessed 
valuation is. 
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THE COURT: We can get at it that way. 

A. All the taxes, city and everything? 

THE COURT: Yes. 

A. My assessed valuation is $1035, and I think 
I paid three hundred and eighteen dollars and some 
cents taxes. 

THE COURT: It sounds homelike, all right. 

WITNESS: It sounds like moving. 

MR. JONES: You must have a new sewer dis- 
trict down there. 

WITNESS: That is including sewer and side- 
walk and everything. 

THE COURT: So that if this property was as- 
sessed at three thousand— 

A. I don’t know as his assessment would be 
that high. 

THE COURT: You say a thousand dollars is 
your valuation? 

A. $1035. 

THE COURT: And you pay three hundred dol- 
lars taxes? 

A. Yes, sir. 

THE COURT: What I am trying to get at, sir, 
is as to whether or not you have made an intelli- 
gent computation as to what one could afford to put 
in this property, assuming that it would be as- 
sessed at the proportion of valuation that the as- 
Sessor usually puts on property, so that it would 
bear its share of taxes. Suppose it were valued at 
five thousand dollars—I mean suppose it were 
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worth five thousand dollars, and the assessor valued 
at at fifty per cent, that would be $2500 valuation 
for tax purposes. 

WITNESS: I don’t think there is any rule that 
you could really go by on that. 

THE COURT: No, but we are assuming that 
the assessor would come somewhere near assessing 
that as other property is assessed. 

WITNESS: Yes, but I understood the taxes 
were about three hundred dollars on that property. 

THE COURT: But you couldn’t assume a con- 
tinuation of that and be honest, could you? 

A. We assume that our taxes will be lower than 
that in the next year or two, but we don’t know. 

THE COURT: I think I will sustain the objec- 
tion so far as an opinion is concerned. If this gen- 
tleman can give us any information upon which we 
can exercise an intelligent judgment, you may have 
him give any information he has, but I don’t think 
he is competent to express an opinion as an expert. 

MR. DAVIS: I am afraid I can’t ask him for 
any information without asking him for his opinion. 

THE COURT: Gentlemen, you seem to have lost 
sight of the fundamental principle of an inquiry of 
this kind. Now, the Court wants just as good evi- 
dence as a private individual would want, an in- 
vestor. The Court ought not to be asked to guess 
or to take mere conjectures, any more than an in- 
vestor would. Now would a business man invest in 
property without having the exercise of some intel- 
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ligent judgment? If he were going to ask the 
opinion of an expert would he go to a man who is 
engaged in the business in which Mr. Root is, and 
with no more experience in the matter of real estate 
values than he has? Suppose a man were to go to 
Soda Springs with a view to investing in this prop- 
erty if he could get the property at a reasonable 
figure, would he go to a man like Mr. Root to ask 
him his opinion of the value? He might go to a 
real estate man there who is buying and selling 
property, as, for instance, if Mr. Jackson were 
there engaged in the same business that he is here 
in Pocatello, he might very well go to him and get 
an expression of opinion that would influence him 
more or less. But I ean hardly conceive that an in- 
telligent investor would seek the opinion of Mr. Root 
as to the value of this property. He might go to 
him and seek his opinion as to what it would cost 
to repair it, what the repairs were worth, because 
Mr. Root is apparently an expert on that, he could 
give him an intelligent opinion, an opinion that 
would be worth something. As I say, I don’t think 
the Court ought to be asked to guess, any more than 
a private investor, and the Court is always seeking 
the best evidence. There are kinds of property so 
situated at times that courts must almost guess at 
the value, because there is no criterion, no intelli- 
gent opinion can be exercised, outside of court any 
more than in court, but here the property is situated 
in a settled community, where there are business 
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transactions relative to real estate, there are men 
doubtless engaged in the real estate business, men 
who could investigate this property and give us 
some assurance as to what the probable income 
would be from it, or what it could be sold for upon 
the market. But it would seem to me that the jur- 
ors here would be quite as able to exercise a judg- 
ment as to what this property could be sold for as 
could the witness, after he has given them the 
specific information that he has, and hence I say 
to you, you may get from him any specific infor- 
mation he has which will throw light upon the value. 
I have permitted you to describe the building, its 
nature and location, and put in a picture of it, and 
you have some information in as to the gross in- 
come from it, as to the tax rate, and all those 
things that have a bearing upon the value, and that 
a prudent investor would inquire about. But I 
hardly conceive that a prudent investor would go to 
a man in the business in which Mr. Root is, who 
has never bought or sold any property, has had 
nothing to do with that branch of business, and 
ask for his opinion, with any idea of acting upon it 
or being influenced by it. 

MR. DAVIS: Q. Soda Springs is the county 
seat of Caribou County? 


A. Yes, sir. 
Q. What is the population there? 
A. 965, I believe, at the last census. 
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Q. Is it a summer resort, in the popular term, 
as that is known? 

A. It is known as that. i 

Q. Does it gain any business through the sum- 
mer months by reason of its being a resort. Is 
there more business during the summer months in 
the hotel or rooming house business, because of 
that fact? 

A. Yes, I think so. 

Q. Did you have that in mind when you made 
your investigation? 

A. Yes, sir. 

Q. What did you take into consideration, Mr. 
Root, in examining the building and investigating 
it as to its potential earning power or income to be 
derived from it? 

A. Why, I will tell you. I figured on trying to 
lease it from Mr. Enders and make a rooming house 
out of it. 

Q. Did you think it could be put to better ad- 
vantage as a rooming house than the use he was 
making of it? 

A. I thought it could, through the summer 
months, yes, sir. 

Q. If properly handled during those summer 
months, as a rooming house, what did you consider, 
from your investigation, it could be made to pay? 

A. That I may pay for it, you say? 

Q. No,—that it would pay, what it would reas- 
onably pay, if properly operated, per month. 
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THE COURT: Have you ever been in the room- 
ing house business? 

A. Ina small way. 

THE COURT: I don’t think that would be— 
his opinion as to what he might make it pay—he 
has had no experience in that line. 

MR. DAVIS: Q. Well, what would you say 
its earning capacity was at that time? 

A. I believe I stated that at the time I was talk- 
ing with Mr. Enders— 

Q. Yes, that is what he told you it was. 

A. That is what I figured it out. That is, by 
asking the different tenants living in there the 
amount of rent they were paying, most of them; 
I didn’t get to all of them. I took his word on 
part of ib 

MR. DAVIS: That is all. 


CROSS EXAMINATION. 

By MR. SHELTON: 

Q. Mr. Root, I may have misunderstood your 
name. 

A. Root. 

Q. You did the work of papering, painting and 
kalsomining the halls and rooms and wood work in 
the hotel? 

A. I did most of it. 

Q. Yes, and Mr. Enders paid you, as I under- 
stand it, $1599.93? 

A. Something about that, yes, sir; I don’t re 
member exactly. 


Theodore Enders 419 


Q. In paying you that $1599.98, was it all in 
cash? 


A. No, sir. 
Q. How was part of it paid? 
A. Sir? 


Q@. How was it paid? 

A. I had borrowed some money off of Mr. En- 
ders some time before that, and he had my note, 
and that was turned on it. 

Q. So it was turned on that note, and the bal- 
ance in cash? 

A. Yes, sir. 

Q. How much cash? 

A. Well, sir, I couldn’t tell you exactly,—some- 
wheres about five hundred dollars, I think, some- 
wheres maybe a little more or less. 

MR. SHELTON: That is all. 

MR. DAVIS: That is all. 


J. T. TORGESEN, a witness heretofore duly 
sworn on behalf of plaintiff, upon being recalled, 
testified as follows: 


DIRECT EXAMINATION. 

By MR. JONES: 

Q. State your: name? 

A. J. T. Torgesen. 

@. What is your business down there at Soda 
Springs? 

A. Banker. 

Q. How long have you been engaged in banking? 
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A. Four years. 

Q. And what experience did you have or what 
was your business prior to that time? 

A. Well, I have been a bank clerk, was a bank 
clerk in Ogden for four years before that. 

Q. Since you have come to Soda Springs has 
your business as a banker required you to investi- 
gate and find out values upon property within Soda 
Springs and vicinity? 

A. Yes, sir. 

Q. And have you, as such banker, taken incum- 
brances upon property within the city of Soda 
Springs? 

A. A few. 

Q. And vicinity. Do you know what property 
in Soda Springs has changed hands during the 
time you have been there? 

A. Yes. I could cite several pieces of property 
that have changed hands since I came there. 

Q. Then you know what prices have been paid 
during the time you have been there for real estate 
containing buildings? 

A. That is, I can’t state prices in some cases, 
and then I heard of the prices in others, and I have 
reason to believe that the prices were as I was told. 
You know the Idanha Hotel? 

Yes, sir. 

You knew it since you have been there? 
Yes, sir. 

You have been inside of it? 


PPore 
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A Yes, sir. 

Q. How often have you seen it? 

A. Every day. 

Q. Where is your bank located from the Idanha 
Hotel? 

A. It was located just a block from the Idanha 
Hotel. We were in the same block. It was on the 
one corner and we was on the next corner south. 

Q. Do you know whether there was any gen- 
eral market cash value for the Idanha Hotel at 
the time it was destroyed by fire? 

A. Well, I hadn’t heard of anybody wanting to 
buy it, but I know there was a general cash market 
value for property most anywhere in the city of 
Soda Springs. 

Q. At that time? 

A. Well, I wouldn’t say right at that particular 
time, because we were right in the throes of a finan- 
cial crisis, and there wasn’t any property changing 
hands, but at the time Mr. Enders bought that prop- 
erty, property was changing hands in Soda Springs 
quite readily. 

Q. Well, then you would say that in the kind of 
financial condition that was existing there, that 
there wasn’t much property changing hands in Soda 
Springs at the time this property was destroyed? 

A. Well, I don’t know of any at that particu- 
lar time in that community. 


Q. Assuming that property was changing hands, 
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would you know what the general market value of 
property in Soda Springs would be? 

A. Referring to that particular piece of prop- 
erty? 

Q. Yes, or property generally? 

A. Well, I would have an idea what it ought to 
be worth. 

Q. I will ask you then if you know or have an 
opinion as to the general market value of the Idanha 
property in June, 1921. Answer that by yes or no. 

A. You mean that I had an opinion? 

Q. If you have an opinion? 

A. Yes, I had an opinion. 

Q. Do you still have the opinion as to what it 
was worth? 

A. I still have the same opinion. 

-Q. You may state what in your opinion, from 
your experience as a banker, and your knowledge of 
conditions in Soda Springs, and transfers of real 
property, and the things you have enumerated, what 
the actual cash value, if you can, of the Idanha 
Hotel property was in 1921, at about the time of 
the fire. 

MR. SHELTON: Objected to, if the Court 
please, as incompetent. The witness hasn’t quali- 
fied to answer. He says there wasn’t any actual 
cash value at that time, any market value. 

THE COURT: Did you ever give any thought 
to the value of this particular property, sir, at that 
time? 
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A. Ihad given thought to the value of that par- 
ticular property previous to the time that it was 
burned. 

THE COURT: You say that property was sell- 
ing more readily at the time Mr. Enders bought it 
than it was at the time it burned? 

A. Well, I think so; from my recollection, prop- 
erty in 1918 and 1919 was selling more readily at 
Soda Springs than it was in 1921. 

THE COURT: In other words upon the marke 
it would have brought more in the same length of 
time in 1918 and 1919 than it would in 1921? 

A. Yes, sir. 

Q. What is your position in the bank? 

A. Cashier of the Bank of Soda Springs. 

THE COURT: Now you say you gave some 
thought. Did you make an investigation of the 
property, that is, its probable income, etc., at the 
time you mentioned? 

A. Nothing only from observing the amounts 
of the deposits that Mr. Enders made there at the 
bank. We were handling his account. Of course 
I had no way of telling exactly what he was get- 
ting out of the Idanha Hotel, because he would de- 
posit to one account the amount he received from 
the Idanha and the Enders hotels, but I always un- 
derstood from Mr. Enders that he was getting from 
225 to $275 a month. I never made any particu- 
lar inquiries into it. 

THE COURT: That is gross income? 
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A. That is gross income. 

THE COURT: Did you ever make any inquiry 
as to what the ordinary and reasonable expense 
would be, if it were taxed at a fair valuation, con-. 
sidering its value, insured, and kept in repair, and 
charge for manager and various expenses that one 
would necessarily have to pay if he were investing 
in it? Did you ever give consideration to that? 

A. I gave consideration to the question of— 

THE COURT: I mean the expense as a whole. 
You wouldn’t buy property on a rental proposition 
unless you made some careful computation as to the 
income and expenses, would you? 

A. No, I wouldn’t. 

(. Did you ever make any investigation so as to 
reach an intelligent conclusion in your own mind 
what it was worth? Did you ever make an inves- 
tigation upon which you would be willing to invest 
anything in the property? 

A. No, I never gave that a thought in that way. 

THE COURT: And you weren’t engaged in 
buying and selling real estate? 

A. No, I wasn’t. That wasn’t my line of busi- 
ness. 

THE COURT: I think I shall sustain the objec- 
tion. You may, in this case, as you did in the 
others, get from this gentleman any information 
he has that would enable us to make some sort of 
computation or exercise an intelligent judgment 
as to this property. 
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MR. JONES: Q. You say you made some inves- 
tigation prior to the time the hotel was destroyed, 
for the purpose of ascertaining its value? 

A. Well, I questioned Mr. Enders about the in- 
come that he was receiving from it, because when 
I found out the price he was paying for it I thought 
he made a very good investment and I did go to the 
trouble of asking him about what it was netting 
him, and figured out that he had made a very good 
investment, at the price he was paying for the 
property. 

Q. Did you find out what it was netting him? 

A. Well, only from what he told me. I didn’t 
make any investigation of my own, as I said. I 
didn’t go and inquire from the tenants how much 
they were paying, neither did I go over and look 
into the hotel and see how many rooms were oc- 
cupied. 

Q@. Was Soda Springs gradually growing from 
the time this property was bought up to the time 
it was destroyed? 

A. I should say it was. 

Q@. Was there a greater demand in 1921 for 
rooms and hotel accommodations and apartments 
than there was at the time this property was bought 
in 1918? 

A. Up to the time that the hotel was burned in 
the summer time there was a great demand for 
housing accommodations; in fact, it seems to me 
that the supply never did equal the demand. 
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Q. What would be the condition during the 
school months? 

A. During the school months it was the same. 
The farmers would come in from the country to 
bring their children in to school, and they would 
take anything they could get, to get into a place 
where they could live for the winter. 

Q. What would you say as to whether that build- 
ing, if properly handled, at about the time it was 
destroyed, could have been filled to its capacity by 
renters, as housekeeping rooms, or for transients? 

A. I firmly believe that it could have been filled 
to its capacity during the winter time for house- 
keeping rooms. 

Q. And do you know what rental those rooms 
would bring, ordinarily? 

A. Well, I would think that an apartment of 
housekeeping rooms, that is, two small rooms, ought 
to have brought anywhere from twelve to fifteen 
dollars a month; that would be my estimate. 

Q. Do you know whether the people there were 
seeking that kind of a place, or housing accommo- 
dations of that kind? 

A. They were seeking it, because they were liv- 
ing there, and it seemed like they were taking every 
apartment that they could get hold of, not only in 
the Idanha Hotel but in other places, like the old 
Wetzel building; and to my best recollection there 
was no vacant houses in the town, and people were 
asking almost every day, you might say, figurative- 
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ly speaking, for accommodations; they wanted to 
come in to the schools. 

Q. Would that then, in your mind, govern you 
largely, if you were fixing the value to advise some- 
body as to what the value of that property was? 

A. Yes, it would have a great deal of weight, I 
would think. 


MR. JONES: Take the witness. 


CROSS EXAMINATION. 


My MR. SHELTON: 

@. Mr. Torgesen, how many inhabitants are 
there in Soda Springs? 

A. Well, we have been saying there was around 
a thousand inhabitants. 

Q. Has the number increased or decreased dur- 
ing the last two or three years? 

A. Well, it has gradually increased to about 
that number. It has grown, I would say that Soda 
Springs has grown considerably in the last four 
or five years, judging from the number of new 
residences that have been built there. 

Q. I understood you to say that at the time that 
Mr. Enders took this property, in your opinion it 
had a greater value than at the time that it burned? 

A. Well— 

Q. Did I misunderstand you, or did you make 
that statement? 

A. I made that statement, with this modifica- 
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tion, owing to the general financial conditions, that 
it would suffer, of course, in the same proportion 
as other property in the town, or property in any 
community, under those conditions, general condi- 
tions. 

If Mr. Enders was to pay, we will say, four thou- 
said dollars for that property,—that was the 
amount which I understand you stated before, that 
he was to pay for it? 

A. Well, I didn’t know that he was to pay $4000 
at the time he took it over. I didn’t know anything 
about the purchase price until 1920. 

Q. You didn’t know anything about what he 
was to pay for it? 

A. I didn’t know. I never heard him say what 
the purchase price was. 

Q. But you considered that, whatever he was 
to pay, it was a bargain? 

A. That was my opinion; it was a good buy. 

Q@. It was worth less at the time— 

THE COURT: You have been over that two or 
three times. 

MR. SHELTON: Yes, Your Honor; that is all. 

MR. JONES: That is all. We had hoped that 
upon the authorities we had, that we had the right 
measure of damage in this case, and therefore all 
the witnessess we called were contractors, and the 
Court will readily see that in view of the position 
we are in now that we haven’t called in real estate 
men. We called in contractors, people who knew 
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the values of buildings, and outside of that we are, 
of course, through. If the Court was going to 
continue on this evening to any great extent of 
course we would have to rest right now, but if the 
Court is not going to hear any more evidence other 
than what we have, we would prefer if the Court 
would allow us to have until Monday morning to 
call if we care to and if we can, some real estate 
men, who might know more about this property. 
We have exhausted such evidence as we have here 
on damages now, our witnesses. 

THE COURT: Well, I will give you that oppor- 
tunity. I want to speak to counsel a moment be- 
fore adjourning. Gentlemen of the jury, you will 
be excused until Monday morning at nine-thirty. 
Remember the admonition I have given you here- 
tofore, to avoid any outside influences. Nine- 
thirty Monday morning. 

(The jury thereupon retired from the court 
room. ) 

THE COURT: Gentlemen, I assume from what 
you have stated that there will be no further evi- 
dence upon certain issues, and that the only evi- 
dence, if any, that you will now produce will be 
upon the question of the value of the building. 

MR. JONES: Yes, Your Honor. 

THE COURT: I would like to have you briefly, 
but directly, advise me upon one of the issues, at 
least, entirely apart from the question of value,— 
not this evening, because the hour is pretty late, 
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but be ready to do so Monday. It would seem now 
from the evidence that the most favorable view I 
can take of it to the plaintiff is that his interest in 
the property was that of a purchaser under an oral 
agreement, a purchaser having gone into possession 
under an oral agreement, with a deed in escrow. I 
say that is the most favorable view I can take. I 
don’t know just what position counsel for the de- 
fendant will take in that respect, but it is quite 
clear that I couldn’t take any more favorable view 
to the plaintiff. Now the question is as to whether 
or not, under those conditions and under the terms 
of the policy, you can recover. I would like to hear 
you upon that point Monday. 

MR. JONES: We have a case here from the 
United States Supreme Court that we would like 
to leave with you. 

THE COURT: Very well,—if you will just mark 
the book and leave it with me. Perhaps you can 
give counsel the reference now. 

MR. DAVIS: It is the Phenix Ins. Co. v. Kerr, 
129 Fed. 723. The next is the Milwaukee Mechan- 
ics’ Ins. Co. vs. Rhea & Son, 123 Fed., page 9. And 
then we have a long list of cases here on that. 

THE COURT: Is it listed on this? 

MR. JONES: Yes, I think Your Honor will find 
it there. 

THE COURT: I thought you said you had a 
Supreme Court decision on that. 
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MR. DAVIS: That is the case of— 

THE COURT: If all your cases are upon your 
brief here, have you an extra copy of that? 

MR. DAVIS: We had two copies was all, Your 
Honor. I will give counsel these cases here. 

MR. JONES: We have some more also on that 
point that I didn’t hand to Your Honor. 

THE COURT: I think I misunderstood you. I 
supposed you had one controlling—of course, if 
there was a decision of the Supreme Court of the 
United States upon the point, it would be unneces- 
sary to go further, but if you haven’t, perhaps you 
would better exchange citations with counsel this 
evening, so that there will be no delay Monday in 
the argument, and each will know about what the 
other had upon that point, and you can present the 
argument to me more briefly. Of course, on this 
matter of waiver, I assume that I will hear from 
both sides. That is somewhat more indefinite. I 
was going to ask you whether you have any case 
from a federal court sustaining the view that you 
suggested today, that the Court should disregard 
this clause requiring sworn proofs or formal 
proofs. 

MR. JONES: No, I don’t think we have a fed- 
eral case that the Court should disregard the proofs, 
but we have a number of federal cases that hold 
that where there is any evidence tending to show 
waiver the Court should submit it to the jury. 


439 Alliance Insurance Co., et al., vs. 


THE COURT: That is a different question. Of 
course, if this other view be taken, waiver is wholly 
unimportant, because the clause is without any 
value at all; it might as well be left out of the policy. 
I notice in the Supreme Court decision to which you 
refer, both in the brief, and in the citations given 
by Judge Rice, there are some federal cases on the 
one side but none cited on the other, and I was won- 
dering if you found any on the other. 

MR. JONES: We may be able to do so by Mon- 
day morning for Your Honor. 

MR. SHELTON: If the Court please, I have a 
position which I wish to present to the Court, and I 
might just as well present it now as at any time, 
if Your Honor will listen to me a moment. 

THE COURT: I must adjourn. It is rather 
late. You may state the proposition, if you care 
to, but I don’t care to hear argument. 

MR. SHELTON: My position is this, that a 
vendee or purchaser under an agreement to pur- 
chase is not the sole and unconditional owner of 
the property within the meaning of the policy, 
where he simply has an option to purchase and there 
is no binding, enforceable agreement on his part 
to take the property. The sole criterion and test in 
the matter, if the Court please, is, not whether the 
seller or vendor can be compelled to deliver the 
property upon the payment, or the deed, upon the 
payment of the purchase price, but whether there 
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is an absolute specific agreement which can he en- 
forced in law or equity against the purchaser. In 
other words, when the property is destroyed, upon 
whom falls the loss? If the purchaser has become 
the actual owner of the property, so that he is 
obliged to pay the vendor for it, then he is the one 
that suffers the loss. On the other hand if he is 
not absolutely bound to make the payment, and if 
that cannot be enforced against him, then the ven- 
dor is the owner of the property and the only per- 
son that is entitled to insure as sole and uncondi- 
tional owner, and on that I desire to call Your Hon- 
or’s attention to two cases. 

THE COURT: I don’t care to hear the argu- 
ment this evening. 

MR. SHELTON: No, Your Honor, but I have a 
Supreme Court case which is directly upon that 
proposition. 

THE COURT: Supreme Court of the United 
States? 

MR. SHELTON: Supreme Court of the United 
States. 

THE COURT: You may give me that citation. 

MR. SHELTON: 106 United States, Richardson 
v. Hardwick, 106 U.S. 252, on page 254, and it is 
found in Vol. 27 of the Lawyers’ Coop. Reports. 

THE COURT: What other citation have you? 

MR. SHELTON: The other one is a case cited 
by the gentlemen on the other side, Phenix Insur- 
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ance Company against Kerr, 129 Fed. 727. 

THE COURT: The other side ought not to have 
any difficulty in finding that then. 

MR. SHELTON: No. That is the case they 
cited, if Your Honor please. 

THE COURT: Is there any difference between 
you on the legal proposition, Mr. Jones? 

MR. JONES: No. If there was no—I think the 
general rule that this must be a mutual contract— 
we take it under the evidence here that Mr. Enders 
was actually bound to pay this money, and these 
people could collect from him, so that his case 
would not be in point under a fair construction of 
the evidence. 

THE COURT: Let us see whether there is any 
difference. There seems to be no difference  he- 
tween you as to the legal proposition then. Mr. 
Jones, as I understand, concedes your proposition. 

MR. SHELTON: Yes, I understand so. 

MR. JONES: I don’t exactly concede it. We 
have a Supreme Court case that is absolutely in 
point with us, a federal case that is absolutely in 
point with us. 

THE COURT: You mean that if you merely 
have an option to purchase— 

MR. JONES: I don’t contend that we have an 
option; I contend that under this same state of facts 
the federal court has held— 

THE COURT: Oh, it couldn’t be the same state 
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of facts, because no two cases are alike. 

MR. JONES: This was a case where creditors— 

THE COURT: The only evidence upon this 
point would be that of Mr. Enders, as you have it 
now, is it not? 

MR. JONES: Confirmed by Mr. Shearman, to 
the effect— 

THE COURT: Yes, but I mean Mr. Enders’ tes- 
timony would go as far as Mr. Shearman, and fur- 
ther, in detail anyway. Mr. Shearman’s testimony 
would only tend to corroborate. Of course for the 
purposes of this motion I would have to assume that 
Mr. Enders’ testimony is true, so that perhaps you 
would better direct my attention to the testimony 
on his part which discloses an obligation upon him 
to pay the $4000, that is, an absolute obligation, as 
distinguished from a mere option. As I understand 
now, if the testimony is to be so construed, then 
there is no difference between you at all as to the 
law. 

MR. JONES: Well, we contend it is more than 
an option, if Your Honor please, in this case. 

THE COURT: Well, it must be either—there is 
no middle ground; it is merely a mere option or an 
obligation to pay. 

MR. JONES: It is an obligation to pay. 

THE COURT: It is either one thing or the 
other. 

MR. JONES: Yes. 
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THE COURT: Nine-thirty Monday morning. 
An adjournment was thereupon taken until 9:30 
A. M., Monday, Oct. 16, 1922. 


9:30 A. M., Monday, Oct. 16, 1922. 

MR. DAVIS: May it please the Court, on Satur- 
day evening Your Honor asked us and we told you 
that would be all except proof as to market value, 
by other parties. There are two letters that we 
think— 

THE COURT: Do not show them to me. What 
is it you want? 

MR. DAVIS: We want to know if the court will 
permit us to put that in. 

THE COURT: Show them to counsel. 

MR. SHELTON: We think they are entirely in- 
competent, irrelevant and immaterial, and object to 
them on that ground. 

THE COURT: Well, I am sure it is immaterial. 
I think I will let them go in. 

Certain papers were marked 
PLAINTIFF’S EXHIBIT NO. 27 and 28. 

MR. DAVIS: We offer in evidence Plaintiff's 
Exhibits 27 and 28, 27 being a letter from W. A. 
Clark, dated August 27, 1917. 

MR. SHELTON: I object to it on the ground 
that it is incompetent, irrelevant, and immaterial. 

THE COURT: Well, of course, if you object on 
the ground of competency— 
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MR. SHELTON: On competency, yes, Your 
Honor. I admit the signature of W. A. Clark. 

THE COURT: The objection is overruled. 

MR. DAVIS: We offer in evidence Plaintiff’s 
Exhibit 28, being a letter from the British & Fed- 
eral Underwriters to William H. Jackson, Jr. 

THE COURT: That is, you admit the authenc- 
ity or genuineness of that signature? 

MR. SHELTON: Oh, yes. And this I object 
to as immaterial and irrelevant, and entirely beside 
the issues in the case. 

THE COURT: Overruled. 

MR. DAVIS: I will read you Plaintiff’s Exhibit 
iIMon 27. 


PLAINTIFF’S EXHIBIT NO. 27. 


“GENERAL OFFICE OF 
WILLIAM A. CLARK, 
BUTTE, MONTANA. August 27th, 1917 
Mr. Fred J. Kiesel, 
Ogden, Utah. 
Dear Sir: 

Referring again to your favor of the 1st instant, 
to which I replied with the suggestion that possibly 
the parties desirous of purchasing the hotel at Soda 
Springs might be willing to increase the price, will 
you kindly let me know what, if anything, was 
done. I, however, suggested to you that it would be 
better to take $4,000 rather than miss the sale.” 
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MR. DAVIS: The last paragraph I won’t read; 
it has nothing to do with the case. 


PLAINTIFF’S EXHIBIT NO. 28. 
“BRITISH & FEDERAL FIRE 

UNDERWRITERS OF LONDON AND NOR- 

WICH, ENGLAND. PACIFIC 

DEPARTMENT, 2384 Sansome Street, 

San Francisco, Cal. 

San Francisco, Cal., Oct. 19, 1921. 
Mr. William H. Jackson Jr., 
Agent, 
Pocatello, Idaho. 
CLAIM UNDER POLICY No. 54277, ENDERS. 
Dear Sir:— 

I have for acknowledgement your letter of the 
14th inst., in which you make inquiry as to the 
status of this claim owing to the great length of 
time since the fire occurred. 

I can only say that circumstances surrounding 
the case are very unsatisfactory with respect to the 
title as affecting the real property described in the 
policies of insurance. 

The case is in the hands of the adjusters and will 
be dealt with upon its merits or demerits as may be 
shown by the facts in the case when they may be 
unravelled. 

I can only say that we must await the result of 
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our adjuster’s further action in the matter. 
Yours very truly, 
Jlisk Winnie. 
JLE/S Manager.” 


D. K. McLEAN, produced as a witness on behalf 
of plaintiff, being first duly sworn, testified as 
follows: 


DIRECT EXAMINATION. 


By MR. DAVIS: 

@. Your name is D. K. McLean? 

A. Yes, sir. 

Q. Where do you live? 

A. Soda Springs, Idaho. 

Q. How long have you lived there? 

A. Seventeen years. 

Q. What business are you engaged in at pres- 
ent? 

A. Real estate. 

Q. How long have you been engaged in the real 


estate business in Soda Springs? 

A. Three years. 

@. What business were you eeaeed in in Soda 
Springs before you entered the real estate business? 

A. Merchandising,—butcher. 

Q. Were you familiar with the Idanha Hotel? 

A. Yes, sir. 

Q. Were you familiar with the building, as to its 
general condition on June 7, 1921? 
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A. Beg pardon? 

Q. Were you familiar with the building, as to its 
general condition, at the time of the fire? 

A. Yes. 

Q. How long have you been familiar with it? I 
presume, of course, ever since you went to Soda 


Springs? 
A. Yes, sir. 
Q. Have you had occasion to be in the building? 
A. Yes, sir. 


Q. Do you recall about when the last occasion 
was of your being in the building? 

A. Well, it was—if my memory serves me cor- 
rectly, it would be some time in the spring of 1921, 
when there was a child died in there. 

Q. That was the occasion of your being there? 

A. Yes) ser. 

Q. Did you at that time hold any official posi- 
tion, or have you ever held any official position in 
Caribou County? 

Politically or religiously? 

No, — politically, as an officer there. 
County commissioner. 

You were county commissioner how long? 
Two years. 

And it was while you were county commis- 
sioner that you were over there, at this child’s 
death? 

A. No, I think it was just after the expiration 
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of my term. 

Q. Before you went into the real estate business 
were you generally familiar with the prices and 
market values of property in Soda Springs? 

A. Generally, yes, sir. 

@. Since you have been in the real estate busi- 
ness have you had business blocks or hotel buildings 
listed with you for sale, in Soda Springs? 

A. Yes, sir. 

Q. And do you know of sales of business build- 
ings and of hotels being made in Soda Springs dur- 
ing that time? 

A. Yes, sir. 

Q. Are you familiar with the market value in 
Soda Springs of business properties there? 

A. Yes, sir. 

Q. Now I will ask you, Mr. McLean, basing 
your answer or your opinion upon your familiarity 
with conditions there, and upon your knowledge of 
the sale price, and upon the fact of hotels and other 
business buildings being listed with you, " what 
would have been the fair reasonable cash market 
value of this property on the 7th day of June, 1921? 

MR. SHELTON: Objected to, if the Court 
please, as incompetent, irrelevant, and immaterial, 
and the witness not qualified to testify, and upon 
the further ground, if the Court please, until they 
have established a title within the terms of the pol- 
icy and within the terms of their complaint, all 
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this testimony is irrelevant. 

THE COURT: I think I shall let him answer. 
You may have an exception. What was the cash 
value of the property on June 7th, at the time of the 
fire? 

A. I would say $15,000 would be a fair, conser- 
vative cash price of the property. 

MR. DAVIS: Q. You would say that would be 
a very conservative estimate? 


A. Yes, sir. 
Q. How many real estate men are there in Soda 
Springs? 


A. One besides myself, making two. 

MR. DAVIS: That is all. 

MR. SHELTON: That is all. 

THE COURT: Q. After the fire what was the 
property worth, after the building had burned, 
what was it worth, what was its cash value? 

A. It was totally destroyed. 

Q. But what was the value of the site and what 
was left of the property? You say that of all the 
property was $15,000. 

A. I would rather be quoted as thinking my est- 
imate would be that the building would be worth 
$15,000. 

Q. How do you get at that? 

A. From the revenue. 

Q. Oh, I assumed that you were giving an an- 
swer as to the value of the property. 
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MR. DAVIS: I didn’t hear what he said, Your 
Honor, in answer to your question. 

THE COURT: Read the answer to him. 

(Answer read.) 

THE COURT: And you say that you get your 
conclusion from the revenue? 

A. That is what I would say, yes, from the reve- 
nue. 

THE COURT: Q. Where did you get your 
knowledge of the revenue? 

A. Not any knowledge I might have of the real 
revenue the building was bringing, but from what 
it ought to bring if it had been operated, and the 
number of rooms that I saw in the building, and 
what they could be used for. 

Q. That is the only way you have gotten at the 
value you have given us? 

A. Yes, sir. 

THE COURT: I think his answer will be strick- 
en out. 

MR. DAVIS: Q. Mr. McLean, what I am trying 
to get at, is, if you had an honest opinion, and what 
you would say as a real estate man the market val- 
ue of the property would be at that time, what you 
could reasonably expect to sell it for, and what yor 
would expect to list it for, and to go to your clients 
or customers or friends with the reasonable expecta- 
tion of selling the building for a cash price within 
a reasonable time, say two or three months, some- 
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thing like that. That is what I want you to testify 
to. 

A. You then want an estimate as to the value 
of the corner with the building on, is that the idea? 

Q. Yes, with the building on, of course. 

THE COURT: No. In the first place, if you 
have any intelligent opinion in the matter, what 
could the property have been sold for, in cash, just 
as it stood before the fire, what could you give as- 
surance, reasonable assurance, to the owner that 
you could sell that property for, for cash, within 
a reasonable time, say two or three months, as 
counsel suggested. 

A. Well, I would say $16,500, that the prop- 
erty as it now stands would be worth $1500, the 
corner, the land. 

MR. SHELTON: If the Court please, I move to 
strike out the answer of the witness, upon the 
ground that he hasn’t shown himself competent to 
testify to the value of this property, the cash value 
of the property. 

THE COURT: I think I will let it go to the 
jury. They may give it such weight as they think 
it is entitled to. You may cross-examine, if you 
desire. 


CROSS EXAMINATION. 
By MR. SHELTON: 
Q. How long had that building been there? 
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A. I couldn’t say. It was there when I went 
there? 

Q. You don’t know how old it was? 

A. No, sir. 

Q. How long have you been in that vicinity, so 
that you would know of this building? 


As a real estate man, what is your estimate 
of the depreciation of a wooden building, percent- 
age per year? 

A. About ten per cent. 

@. About ten per cent per year, you think a 
building would depreciate ten per cent from its 
market value or from its cost value? — 

A. Yes. 

Q. Then if this building was erected in 1887, 
you would say that it would depreciate ten per cent 
per annum from that time? 

A. If it wasn’t kept up, yes. 

Q. Now what other property in that vicinity do 
you know of having been sold during the year 1921? 

A. Well, I couldn’t say as to the exact date of 
the selling of the Stock Exchange, but it was sold 
along either in 1920 or 1921. 

@. Some other property there? 


A. Seventeen years. 

Q. It was there when you came? 
A. Yes, sir. 

Q. A wooden building? 

A. Yes, sir. 

Q. 
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A. Yes, right adjoining it. 

Q. Now with regard to the land upon which this 
building stood, how large a lot was it? 

A. Well, I should judge it would be about an 
acre and a quarter. 

(. How much in your estimate is that land 
worth? 


A. $1500. 
Q. What? 
A. $1500. 
A. Yes. 


@. Now how do you arrive at the estimate of 
$15000 for the value of this property? 

A. From the manner in which other properties 
are valued at around it, and the general condition 
of it then, the manner in which we are disposing of 
properties. 

Q. Do you know of the fact that this property 
was offered for sale for a price approximating 
$4000, for a long time prior to the fire? 

A. No, sir. | 

Q. If that property was offered for sale for 
$4000, would that make any difference in your es- 
timate as to the $15,000 value which you place upon 
it? 

No, sir. 

When were you county commissioner there? 
1919 and 1920. 

Now, as a county commissioner of that coun- 
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ty, assuming that this property was only assessed 
at $2500 for the land and building, when you state 
it was worth $15,000, how was it that you, as coun- 
ty commissioner, didn’t see that this property was 
assessed at its true value? 

MR. DAVIS: Just a moment, if the Court 
please. We object to that as not proper cross ex- 
amination, and not the proper measure of damages. 

THE COURT: Overruled. Answer the ques- 
tion. 

WITNESS: Please state the question again. 

MR. SHELTON: Just read the question. 

(Question read. ) 

A. An oversight, because we was figuring on 
assesing all those properties at fifty per cent. 

@. How is that? 

A. The assessor was supposed to have assessed 
all those properties at fifty per cent of the cash 
value. 

Q. That was the basis upon which it was made? 

A. Yes, sir. 

Q. But here was a piece of property which you 
say was worth $15,000, which was only assessed at 
$2500? 

A. Well, that was no fault of mine. 

MR. SHELTON: That is all. 

MR. DAVIS: That is all. 

THE COURT: Q. You say it wasn’t a fault of 
youra? 
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A. No, sir. 

Q. Why? 

A. Well, I didn’t assess it. 

Q@. It was your duty as commissioner to see that 
it was valued properly, wasn’t it? 

A. In going over the property, it was, yes, sir. 

Q. How long have you been in the real estate 
business? 

A. Three years. 

Q. Would it make any difference in your judg- 
ment of the value of this property if you knew it 
sold on the open market within that time for $4000? 

A, Wo, sir: 

THE CODRT: That is all: 

MR. DAVIS: If the Court please, there are only 
two real estate men in Soda Springs, and I just 
want to say for the court and counsel’s information 
and of course we can prove it, Mr. Enders immedi- 
ately called the other man, Stanley Matthews— 

THE COURT: That is unnecessary, to go into 
that. Have you any more testimony to put on? 

MR. JONES: We did ask Mr. Weeter to be 
here, but we thought the court adjourned until ten, 
and we will have to go without Mr. Weeter’s testi- 
mony. He isn’t here. We rest. 

MR. SHELTON: I would like to make a motion 
at this time, if the Court please. 

THE COURT: Gentlemen of the Jury, you may 
retire from the courtroom temporarily. I will send 
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for you when— 

(The jury thereupon retired from the court 
room. ) 

MR. SHELTON: Now comes the above named 
defendant, and moves the court to grant a non- 
suit in this case, upon the following grounds: 

1. That plaintiff has failed to show that he was 
the sole- and unconditional owner of the property, - 
namely, the Idanha Hotel, but was only the owner 
of an option to purchase. 

a. The deed was placed in the Bank of Soda 
Springs to be delivered to him upon the payment of 
$4000, and he has never paid that sum, or any part 
thereof. 

b. The agreement on which he relies does not 
bind him to make the payment unless he so elects, 
and there is no valid contract which can be en- 
forced to compel him to pay the amount; hence the 
loss necessarily falls on the owner of the property, 
to-wit, the Natural Mineral Water Company. 

e. The agreement which he claims to have had 
with Kiesel and Clark might bind them to convey 
to him, but there is no evidence to establish that 
they could enforce collection and compel him to 
purchase the property if he did not so choose. 

d. The Natural Mineral Water Company is not 
shown to have ever authorized the execution or de- 
livery in escrow of any deed, or any deed whatever, 
to the plaintiff, and the deed executed by Clark is 
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not authorized by any vote of the board of direc- 
tors, and is without seal, and is without validity. 

e. It is necessary, for plaintiff to recover, that 
he show clearly and by competent evidence that he 
was the uneonditional owner of the property, by 
clear and positive proof. 


2. The plaintiff must show, as a condition prec- 
edent to his right to recover, that he gave notice as 
required by the terms of the policy, and that he fur- 
nished the proof of loss required by the terms of the 
policy, within the sixty days specified, and failure 
so to do precludes his recovery. The waiver of the 
proof of loss attempted to be pleaded is not estab- 
lished by any evidence, and plaintiff has no valid 
excuse for not complying with terms of his policy 
under the terms thereof. 

3. The policy provides that the entire policy 
shall be void if the insured has concealed or mis- 
represented, in writing or otherwise, any material 
fact, or if the interest of the assured in the proper: 
ty be not truly stated therein, or in case of any fraud 
or false swearing by the insured touching any mat- 
ter relating to this insurance or the subject thereof, 
whether before or after the loss. Plaintiff secific- 
ally sets forth in his proof of loss, sworn to by hin: 
and made in the form of an affidavit, that the 
Kiesel Estate holds a lien upon the property to se- 
cure an indebtedness in the sum of $5400. He stat- 
ed on the stand that this was untrue, and that the 
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Kiesel Estate had no mortgage or lien upon the 
interest or interest in the property whatever. He 
stated the same thing in his complaint, and there- 
by the policy became void by express condition 
therein contained. 

4. The policy contained the following condition: 
“This entire policy, unless otherwise provided by 
agreement indorsed hereon or added hereto, shall be 
void, if the subject of the insurance be a building on 
ground not owned by the insured in fee simple.” 
The subject of the insurance as specified is as fol- 
lows: ‘On the three-story shingle roof frame build- 
ing, and its additions, if any, of like construction 
communicating and in contact therewith, including 
foundations, plumbing, electrical wiring and sta- 
tionary heating and lighting apparatus and fix- 
tures; also all permanent fixtures, awnings, wall 
and ceiling decorations and frescoes, stationary 
scales and elevators, belonging to and constituting 
a part of said building, only which occupied for ho- 
tel and apartment purposes, situate No. 70-75 on 
the east side of Dillon street, between Hooper and 
Railroad streets, in Soda Springs, Idaho.” 

The plaintiff at no time ever had a fee simple 
title to the ground on which the building stood. 

5. The insurance was valid and enforceable only 
so long as the building was occupied for hotel and 
apartment purposes. The five rooms on the ground 
floor were occupied by a commercial laundry, and 
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thereby the terms of the policy were invalidated 
and the insurance ceased. 

Th first point which I desire to call to the atten- 
tion of the court is this, that in aceordance with 
the decision in the cass of Phoenix Insurance Co., 
against Kerr, in the 129 Federal, the proposition is 
laid down distinctly that in order to maintain the 
proposition that a man is the sole and uncondition- 
al owner of a piece of property, where he claims an 
executory contract of sale, there must be a binding 
agreement on his part which can be enforced to 
pay absolutely for the property. He may have an 
agreement that he can enforce himself against the 
owner of the property, that is ,jhe can compel the 
owner to make a deed to him upon his payment of 
the purchase price, but unless the owner can compel 
him to pay the purchase price, unless he had bound 
himself by a specific agreement to pay the purchase 
price, then, according to that decision and to the line 
of authorities which it cites, he is not the sole and 
unconditional owner of the property, but only of an 
option to purchase. And that point, if the Court 
please, is specifically reported and upheld in the 
ease in the 106 U. S., the Hardwick case—I think 
that is the name of the case, Richardson against 
Hardwick, 106 U. S. 252, 254, in which they draw 
that distinction. The distinction is that a person 
who has an option on property is not the owner of 
the property, but only the owner of the option. 
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Now, if the Court please, upon that point alone 
the plaintiff has utterly failed to show that he is 
the sole and unconditional owner of the property, 
because there isn’t a scintilla of evidence in this case 
from the beginning to the end of it, in which it is 
shown directly or inferentially that Enders is bound 
to pay the $4000 purchase price, if a purchase price 
was agreed upon that can be enforced against him. 
He states upon the stand that he had an option to 
purchase. He states that he paid the interest upon 
this $4000, but, if the Court please, the only effect 
of the payment of the interest, if it was paid to the 
Natural Mineral Water Company, is that he could 
compel the Natural Mineral Water Company, per- 
haps by reason of the acceptance of that interest, 
to convey to him when he paid the $4000; but there 
is not anywhere any evidence in this record that 
he agreed, bound himself in any manner to pay that 
money whether the building was destroyed or not. 
Now, if the Court please, I don’t want to take up 
too much time in going over this matter to the 
court, because the matter is clear to me that there 
is absolutely in this case no basis upon which the 
plaintiff can recover. 

Now going along a little further in this connec- 
tion and taking up this very contract which he pro- 
poses as the basis of his recovery. A deed is of- 
fered in evidence which has never been delivered. 
The basis upon which this deed was sent is in a let- 
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ter addressed to him by Heslet, in which Heslet 
says: “We are in receipt of a deed from the Natu- 
ral Mineral Water Company, conveying to you the 
north half of lot 4, and all of lot 5, in block 38, 
Soda Springs, Caribou County, Idaho, to be deliv- 
ered to you on payment of $4000. On receipt of 
the above amount we will forward the deed to you.” 
And in his letter to the bank of Soda Springs he 
says: “Enclosed I hand you herewith deed from 
the Natural Mineral Water Company to Theo. End- 
ers, for inspection of Mr. Enders’ attorney. After 
Mr. Enders and his attorney have inspected the 
deed, kindly return the same to us, with a statement 
of your charges in the matter, and greatly oblige.” 
Now, if the Court please, that covers the entire 
documentary evidence with regard to that deed. 
When Mr. Enders saw Mr. Clark at Soda Springs 
he stated in so many words that he wished Mr. 
Clark would leave the deed there in the bank, and 
Clark said it was all right with him, he guessed. 
Now taking up the next question, as to the vague 
talk. He stated that he had some talk with Mr. 
Clark, and that he would like to have the terms— 
this is Enders’ statement—the same as he had talk- 
ed with Mr. Kiesel. And he says Mr. Clark told 
him that that was all right. He states that Kiesel 
had told him he could have six years within which 
to pay for that property. Now, if the Court please, 
the terms of a contract for the payment for a piece 
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of property cannot be of that indefinite character 
consisting of vague talks between men interested in 
a corporation. There was no promise ever, there 
was no agreement ever testified to or claimed on 
the part of Enders that he himself had bound him- 
self irrevocably in any manner so that it could be 
enforced in law, to the payment of that $4000, or 
any other sum. And in the absence of specific and 
binding terms of a contract, there is no sole and un- 
conditional ownership under the terms of this policy 
and within the meaning of the law. In fact, if the 
Court please, we have nothing here to indicate what 
the Natural Mineral Water Company is. It is as- 
sumed to be a corporation. A corporation acts un- 
der a seal. It acts through its board of directors. 
It acts always through a direct authorization from 
its board of directors, and in some instances it re- 
quires the vote of the stockholders to carry out that 
very proposition. But assuming that there was a 
corporation in existence with power to act, there is 
no authorization here whatever, and nothing to in- 
dicate that there has ever been, under any circum- 
stances whatever, a binding agreement upon the 
part of the Natural Mineral Water Company to 
convey this property, or a binding agreement or 
any agreement, or anything that can be enforced 
against Enders. If the Natural Mineral Water 
Company today came into court and asked the court 
for a judgment against Theodore Enders upon that 
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$4000, saying that he had agreed to pay that $4000 
to the Natural Mineral Water Company for that 
piece of property, is there a single thing before this 
court, from the testimony from the beginning to the 
end, that would warrant this court in saying that 
any such agreement existed or that he was bound 
by it in any way; and if he says, “I do not owe that 
money, I never agreed, I had an option,” as he said 
on the witness stand, “I had an option to purchase, 
and it was simply a unilateral option, binding them 
to convey when I paid, but not binding me to pay 
at all,” is there anything in this testimony from 
beginning to end that would warrant the court in 
saying that he ever at any time was bound? 

Now, if the Court please, going on a little fur- 
ther, in connection with this matter. Under the 
terms of the policy there are two provisions which 
I desire to call to your honor’s attention, and that is 
this. Jn the complaint the plaintiff sets forth in 
paragraph two that the plaintiff at all times herein 
mentioned, as the vendee of an executory contract 
entered into by the plaintiff and the Natural Min- 
eral Water Company, a corporation, for the pur- 
chase of lot five and the north half of lot four in 
block thirty-eight in the village of Soda Springs, 
Caribou County, State of Idaho, together with the 
appurtenances thereon, had an insurable interest 
in a three story, frame building, and_ the contents 
thereof, erected and situate on the premises last 
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described, and known as the Idanha Hotel at the 
time of its insurance and destruction by fire, as 
hereinafter mentioned.” 

In the policy of insurance is this clause: “This 
entire policy shall be void if the insured has con- 
cealed or misrepresented, in writing or otherwise, 
any material fact or circtimstance concerning this 
insurance or the subject thereof; or if the intere~ 
of the insured in the property be not truly statec 
herein.” 

Then further: “Or if the interest of the insured 
be other than unconditional and sole ownership; or 
if the subject of insurance be a building on ground 
not owned by the insured in fee simple.” 

Now, if the Court please, in that particular in- 
stance, under the authorities of the federal courts, 
if a man asks to have property insured he is bound 
to disclose fully and completely the status of his 
title. If he does not disclose that title, then it is as- 
sumed that his ownerships of the property is abso- 
lute, sole, and unconditional. And if it is a build- 
ing, if the Court please, upon ground not owned by 
him in fee simple, then the policy, if the Court 
please, is absolutely void. Now in his complaint he 
sets forth specifically that he has an insurable in- 
terest in this property, in the building; it is the 
building that he has insured. And he says by the 
terms of the policy, the fact that it was accepted 
and delivered to him, and the authorities are uncon- 
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tradicted upon that point, if the Court please, if 
that building is upon ground not owned by him in 
fee simple, then the policy is void. And by the very 
terms of his complaint, in the very allegations of 
that complaint, he puts himself out of court, be- 
cause he pleads there that he did not own the 
ground in fee simple, but had, as he said, only an 
executory interest therein. If the Court please, the 
authorities upon that point are clear and specific 
and without any question. I wish to cite one case 
which I found in an examination of the authorities. 
I will read the head note. It is a Michigan ease. 
‘“‘A persun in possession of land under a deed depos- 
ited with a third person, to be delivered on perform- 
ance of a condition, is not the owner of land in fee 
simple.” That is the case of Hindman against In- 
surance Company, 62 Mich. 638, and cited in the 
29th N. W., 475. If the Court please, upon those 
two propositions we maintain that the plaintiff here 
absolutely has failed to show that he was the sole 
and unconditional owner of this property within 
the meaning of the authorities, that he is not the 
owner in fee simple of this title, it is clear and spe- 
cific, and that by the very terms of his complaint he 
has no right of recovery in this action. 

Now, if the Court please, another proposition 
which I desire to present to Your Honor briefly is 
this: By the terms of the policy, and I wish to say, 
if the Court please, in this connection, that in the 
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United States courts throughout, not only in the 
lower courts, but in the Supreme Court of the Unit- 
ed States, there has been a uniformity of decision 
always, that an insurance policy is a contract en- 
tered into, which stands as it is written, that it is 
not, if the Court please, for the parties to change or 
waive that policy, unless it is done in the regular 
form, and that is in the manner prescribed by the 
terms of the policy. Nor, if the Court please, in 
this particular policy we find this: “This entire 
policy shall be void if the insured has concealed or 
misrepresented, in writing or otherwise, any ma- 
terial fact or circumstance concerning this insur- 
ance or the subject thereof, or if the interest of the 
insured in the property be not truly stated herein, 
or in case of any fraud or false swearing by the 
insured touching any matter relating to this insur- 
ance or the subject thereof, whether before or after 
the loss.”” Now in that particular instance we have 
this: He stated, and the policy was written pay- 
able to the Kiesel Estate, mortgagee. In his proof 
of loss, or in the affidavit which he furnished, is 
this clause: ‘‘That the interest affiant had in said 
property is, he was the owner of said building and 
the land on which the same _ stood, by purchase 
thereof under contract and escrow agreement from 
the Kiesel Estate and Ex-Senator Clark, and was 
the sole and absolute owner of the furniture and 
property contained therein; that the Kiesel Estate 
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has and holds an interest in said property as secur- 
ity in the sum of $5400.” Now that affidavit was 
made, and has been introduced in evidence by the 
plaintiff himself, and in that he states, not that he 
purchased this property or had a contract to pur- 
chase this property from Natural Mineral Water 
Company, but that he purchased this property fro- 

the Kiesel Estate and Ex-Senator W. A. Clark. 
Now under those circumstances, if the Court please, 
we maintain, and the authority of the Supreme 
Court of the United States is, that where a man 
makes an affidavit after a loss, and I am quoting or 
citing a case in the 22 Wallace, the statements 
which he made in that proof of loss are binding 
upon him. Some authorities go to the extent of 
holding that they are absolutely conclusive upon 
him, and that he cannot be heard to question it at 
all. But there he says, not that he purchased this 
property from the Natural Mineral Water Com- 
pany,—that is a later proposition,—but that he pur- 
chased it from the Kiesel Estate and from W. A. 
Clark, who had no interest or ownership therein. 
And he says there further that he owed the Kiese! 
Estate, and that the Kiesel estate had a mortgage 
or security upon that property in the sum of $5400. 
And that is absolutely untrue, as he says himsel’ 
it is untrue, and yet in his proof of loss he mak 

that statement under oath, and it is a false state 

ment, a false oath, if the Court please, and by the 
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very terms thereof he has abandoned his rights 
to recover under this policy. 

Now, if the Court please, another proposition: In 
this same policy is this provision: “If fire occur 
the insured shall give immediate notice of any loss 
thereby in writing to this company, protect the 
property from further damage, forthwith separ- 
ate the damaged and undamaged personal property, 
put it in the best possible order, make a complete 
inventory of the same, stating the quantity and cost 
of each article and the amount claimed thereon; 
and, within sixty days after the fire, unless such 
time is extended in writing by this company, shall 
render a statement to this company, signed and 
sworn to by said insured, stating the knowledge and 
belief of the insured as to the time and origin of the 
fire; the interest of the insured and of all others 
in the property; the cash value of each item thre- 
of and the amount of loss thereon; all incumbrances 
thereon; all other insurance, whether valid or not, 
covering any of said property; and a copy of all the 
descriptions and schedules in all policies; any 
changes in the title, use, occupation, location, posses- 
sion, or exposures of said property since the issuing 
of this policy; by whom and for what purpose any 
building herein described and the several parts 
thereof were occupied at the time of the fire; and 
shall furnish, if required, verified plans and specifi- 
cations of any building, fixtures ,or machinery de- 
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stroyed or damaged,” ete. 

If the Court please, it has been held by the fed- 
eral authorities, and there is no question upon that 
proposition, it is the established rule in the United 
States courts, that the proof of loss, the furnishing 
of the proof of loss in acocrdance with the terms 
of the policy, within sixty days, after the fire, is a 
condition precedent to the right of the plaintiff to 
maintain a suit. That is the rule in the federal 
courts, and I have cited two decisions, if the Court 
please, upon that. One is the case of San Francisco 
Savings Union v. Western Assurance Co., of Toron- 
to, 157 Fed. 695. The other is American Cereal 
Co. v| Western Assurance Co., 148 Fed. 77. Anda 
third is the Imperial Fire Insurance Co. v. Coos 
Countymle) Uss. 252: 

Now, if the Court please, that is a proposition 
which there has never been any question about in 
the federal courts, and the plaintiff is in duty bound 
to show conclusively that he furnished that proof of 
loss within the time specified, or he has no right to 
maintain the suit. The waiver which he attempted 
to plead is absolutely no waiver. The only evidence 
upon that point is the evidence of the witness Shear- 
man, who testifies that Enders came to him and 
asked him to see the adjuster, that he saw Young, of 
the firm of Croxford & Young, and told them that 
anything that the Kiesel estate had in the way of 
information he would be glad to provide it, and 
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nothing was said about proof of loss; nothing was 
said about the requirements of the policy as to the 
necessity of the proof of loss, according to the terms, 
and the absolute fact is that there wasn’t any evi- 
dence here which showed even the slightest tendency 
towards a waiver upon that proposition. And Shear- 
man says that after that interview which he had he 
was absent until along in September. One of the 
points which I desire to present to the court upon 
that proposition is this, that that proof of loss was 
never waived. The requirement of it was never 
waived, and there was never any estoppel or claim 
on the part of the plaintiff that he had been com- 
pelled to do or was compelled to do more than the 
actual terms of the policy required, and no man 
can plead an estoppel when by the very terms of 
the policy he is required to present those proofs in 
the manner and form specified by the terms of the 
policy, and unless he does so he absolutely precludes 
himself from the right of recovery, and of course 
they attempted, in saying there was a waiver, to 
show that there was a waiver before the 7th of Au- 
gust, or before the sixty days expired, but nothing 
of that kind has been shown or attempted to be 
shown, if the Court please, and unless there ~vas 
a waiver before the sixty days expired specitically, 
why then all proceedings further are nothing, be- 
cause you can’t cure a breach by subsequent acts, 
and that the authorities sustain. 
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Now, if the Court please, there is one other point 
which I mentioned in my motion, and that is, that it 
is absolutely essential.that the building itself should 
be used for the purposes that are specified, and 
those only, namely, hotel and apartment house. A 
commercial laundry was in that building, and so 
long as that commercial laundry was there it was 
a violation of a specific warranty, and violated the 
policy. The authorities which I have, if the Court 
please, sustain these propositions. The federal au- 
thorities are clear and specific. 

There is one other point which I didn’t mention, 
and that is that in this particular policy is this 
clause,—and this has been upheld and sustained 
continually by the United States courts throughout, 
and that is this: “This policy is made and accept- 
ed subject to the foregoing stipulations and condi- 
tions, and to the following stipulations and condi- 
tions printed on back hereof, which are hereby spe- 
cially referred to and made a part of this pelicy, 
together with such other provisions, agreements, or 
conditions, as may he endorsed hereon or added 
hereto; and no officer, agent or other representa- 
tive of this company shall have power to waive any 
provision or condition of this policy except such as 
by the terms of this policy may be the subject of 
agreement endorsed hereon or added hereto; and as 
to such provisions and conditions no officer, agent, 
or representative shal! have such power or be deem 
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ed or held to have waived such provisions or condi- 
tions unless such waiver, if any, shall be written 
upon or attached hereto, nor shall any privilege or 
permission affecting the insurance under this pol- 
icy exist or be claimed by the insured unless so writ~ 
ten or attached.”’ The agreement is specific. It ab- 
solutely precludes the right of any one represent- 
ing the company to in any manner, by act or deed, 
to waive any of the terms of that policy, unless done 
specifically according to the provisions thereof, and 
when this notice was given to him to comply with 
the terms of the policy there was quoted to him the 
very clause which I have referred to, in regard to 
the proof of loss. The proof of loss which was pre- 
sented was in pursuance of that demand, but he did 
not show that there had been an extension or a 
waiver within the very terms of that demand, and 
therefore when the demand, if the Court please, is 
specific, requiring him to live up to the terms of his 
policy, it is no waiver or estoppel. We submit, if the 
Court please, that there is nothing in this case un- 
der the evidence to go to the jury. 

THE COURT: What have you to say, gentie- 
men, upon that provision in the policy that the policy 
shall be void unless the insured has title in fee sim- 
ple to the property? 

MR. JONES: I think we could save time, Your 
Honor, by reading a short case from the Circuit 
Court of Appeals of the United States, that bears 
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upon this question, and is so similar to the case in 
question, only more extreme, that I think the mere 
reading of this decision to Your Honor—lI think we 
can save time,—if Your Honor has not read it—it 
is the case Mechanics’— 

THE COURT: Let me see it. 

MR. JONES: (Handing case to judge) And 
that case, I might say, is approved in a later case, 
and a case cited by counsel for defendants. 

THE COURT: That is on the general proposi- 
tion about ownership, but have you any case upon 
the provision as to having title in fee simple? 

MR. JONES: Yes, Your Honor. We have three 
cases here, a synopsis of which is given in the briei 
we handed to Your Honor. I shall read to you. 

THE COURT: Gentlemen, it must be confessed 
that some of these questions which have been pre- 
sented are not free from very grave doubt, but I 
don’t think that I shall take the time presently to 
give full consideration to them, and shall overrule 
the motion. If I err, the matter can be brought to 
my attention in a motion for a new trial. It cer- 
tainly is a very unusual situation in many of its 
aspects. I think I will let the matter go to the jury. 
The motion will be denied. 

Have the jury come in. I will say to counsel for 
the defendant that I shall be very glad to have your 
requests for instructions upon some of these points, 
if you have them prepared. 
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MR. SHELTON: Well, if the Court please, I 
haven’t my instructions prepared. Before the fed- 
eral court in Montana I have made just brief re- 
quests in accordance with my motion, that is, the 
court in Montana always instructs the jury orally. 

THE COURT: Very well. 

MR. SHELTON: The only witness we have, if 
the Court please, is one on the value of the prop- 
erty, and then we will submit the case to the jury. 

THE COURT: May I see counsel a moment at 
the desk—both sides? 

(Conference between court and counsel.) 

THE COURT: Proceed, gentlemen. 

MR. SHELTON: If the Court please, we rest. 
And I now desire to move the court to instruct the 
jury to find a verdict for the defendant, upon the 
grounds embodied and specified in my motion for a 
nonsuit, which I argued. 

THE COURT: Very well. The motion is de- 
nied. 

MR. SHELTON: And the requests for instruc- 
tions, it being denied, of course, are embodied in my 
motion, except as to the value. That, if the Court 
please, I presume will be submitted to the jury 
under proper instructions. 

THE COURT: You may address the jury. 

(Argument to the jury by counsel. ) 

THE COURT: Gentlemen of the jury, as you 
have been advised, there are four different suits 
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brought by the plaintiff here upon four distinct in- 
surance policies, with four different insurance com- 
panies, but the property covered by the policies was 
all the same property, and all of the policies are of 
the standard form, and hence are all substantially 
the same, and with the exception of the name of the 
insurer the four policies are substantially identical, 
and inasmuch as it was but a single loss, that is, the 
burning of the property covered by each of the four 
policies, the suits have been consolidated for trial, 
and yet it will be necessary to find a verdict in each 
one of the four cases. Hence a form of verdict will 
be handed to you, or two forms, rather, in each case, 
one enabling you to find for the defendant and the 
other enabling you to express your finding in favor 
of the plaintiff, with a blank left for the insertion of 
the amount; that is, in each case if you should find 
for the defendant insurance company you will use 
the verdict which has no blank in it, that is, simply 
in favor of the defendant; if you find in favor of 
the plaintiff you will use the other form, and you 
will insert the amount that you find to be due the 
plaintiff. Inasmuch as such is the relation of the 
four policies, if you get to the question of the plain- 
tiff’s loss, in other words, if you award anything to 
him, you would divide the total amount which you 
award him by four, and find one-fourth of such total 
amount against each one of the insurance com- 
panies. They are all to be put upon the same foot- 
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ing and are to share pro rata such loss, if any, as 
you find the plaintiff is entitled to recover for. 

As you have been further advised, the amount of 
the insurance upon the building in each case is 
$3,000, making an aggregate of $12,000 for the four 
policies. And so the amount of the insurance upon 
the personal property or the contents of the building 
in each case was $1,000, making an aggregate in- 
surance upon the contents or personal property of 
$4,000. Now, as I have already explained to you, 
each of the policies runs in favor of the plaintiff 
here, Theodore Enders, and there is no question of 
the execution and delivery of the policies. We call 
such a contract an insurance policy, but essentially 
it is a contract, a contract of a special kind, and yet, 
generally speaking, the same principles and rules 
which we apply to ordinary contracts of various 
kinds are applicable to insurance contracts, called 
insurance policies. There are some distinctive fea- 
tures, but you must bear in mind that a policy is a 
contract or an agreement between the owner of 
property and an insurance company. Its conditions 
are to be regarded as binding, and each party is 
bound to carry out the obligations placed upon him 
by the agreement, just the same as in the case of 
other contracts or agreements, subject to certain ex- 
ceptions, to which I will call your attention, such 
exceptions, however, being applicable to other con- 
contracts as well. 
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Now in taking out insurance the owner of prop- 
erty must act in good faith, and must not misrepre- 
sent the facts or deceive the insurance company. 
The company is entitled to know about the property, 
and may make inquiries, and is entitled, when it 
calls for it, to have such information, is entitled to 
have that information given to it truthfully, and 
hence most of the policies, and these policies, pro- 
vide that if there is deceit, willful misrepresenta- 
tion, on the part of the insured, the policy may be 
regarded as void. 

Now there are certain distinct defenses set up 
here to defeat the plaintiff’s claim, and you should 
give fair consideration to these defenses, and ulti- 
mately give them such legal effect as under the evi- 
dence and under the instructions I give to you they 
are entitled. In other words, gentlemen, while you 
are the judges of the issues of fact and it is your 
duty and your responsibility to find what are the 
ultimate facts under all the evidence as you hays 
it here, it is likewise your duty to accept the prin- 
ciples of law as I explain them to you, and in good 
faith to be guided by them and to apply them to the 
facts as you find them to be, and then, after making 
such application, to render your verdict accordingly. 

Now the first defense to which I desire to call 
your attention, and perhaps the first one which has 
occurred in order of time, is that each of these poli- 
cies contains a provision that it shall be void, that is, 
shall be of no effect at all, not binding upon the in- 
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surance company, unless the insured, the plaintiff 
here, is the sole and unconditional owner of the 
property. In other words, when the parties entered 
into this contract of insurance they agreed, Mr. En- 
ders agreed and the insurance company agreed, that 
if Mr. Enders was at the time not the sole and un- 
conditional owner of the property insured, then the 
policy should be of no effect at all, should be void, 
not merely defective, but void, and about that ques- 
tion a good deal of evidence has centered, and to it 
much of the argument has been addressed. This 
phrase in the policy is susceptible to some construc- 
tion. Without going into details, I have to say this 
to you, that unless you can find from the evidence 
that Mr. Enders was in possession of the property 
under a contract with the owner of it, that is, the 
owner of the legal title, here stated to be a corpora- 
tion, the Natural Mineral Water Company, I say 
unless you can find from the evidence not only that 
this company had entered into a binding agreement 
with him to sell him the property, but that he had 
entered into a binding agreement with it to buy it, 
then he was not the sole and unconditional owner, 
and the policy is void. Let me put it in another 
way. You gentlemen are more or less familiar, at 
least many of you are, with the difference between 
what we call a mere option to sell or purchase reo’ 
estate and a binding agreement to sell it. An option 
is generally binding only upon the owner, that is, 
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you, as the owner of property, give to your fellov, 
juror an agreement by which you agree that, upon 
compliance with certain specified conditions within 
a certain prescribed time, you will sell to him the de- 
scribed property for a certain price. Now unless 
he agrees to comply with those conditions and binds 
himself so to do, binds himself to pay the stipulated 
price, he has no obligation; he has merely the oppor- 
tunity or option to buy if he wants to, if he sees fit 
so to do, within the prescribed period, and upon the 
conditions which you have named in the option 
agreement. Now if that was all that was entered 
into here, in other words, if there was simply an 
agreement upon the part of the owner of this prop- 
erty to sell it to Mrs. Enders for $4000, and he to 
pay that amount within six years, or whenever it 
was, I say if that was all, he wouldn’t be the owner 
of the property at all,—he would have a mere op- 
tion. Now you heard his testimony upon cross- 
examination, that he had an option; if he used that 
term advisedly he could not recover. Further upon 
redirect examination he undertook to explain, give 
an explanation of what he meant by option, and 
if you believe that testimony, when he used the 
word “option” he was using it inadventently, not in 
its technical meaning, and was using it as descrip 
tive of a binding contract rather than a mere op- 
tion. Now it is for you to say whether or not } 

will be bound here by his first statements given in 
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answer to questions put to him on cross examina- 
tion, for, as I say to you, if what he had from the 
owner of the property was a mere option to pur- 
chase, a mere right upon his part to take the prop- 
erty for $4000 if he saw fit to, but no enforceable 
agreement upon his part to take it, then he could 
not recover in this action, because the policy would 
be void, under the clause that I have called to your 
attention. If upon the other hand you find that he 
had possession of the property under an agreement 
with the owner, the Natural Water Company, Min- 
eral Water Company, if he had possession of the 
property under an agreement with that company 
that they would sell to him and give him a deed for 
a certain stipulated price and within a certain 
length of time, and upon certain specified condi- 
tions, and upon the other hand he himself had en- 
tered into an obligation to take it upon that condi- 
tion, so that the minds of the two parties met, one 
being obligated in law to sell and the other being 
equally obligated in law to buy, so that if he didn’t 
pay the $4000 the Mineral Water Company could 
have sued him and recovered judgment against him 
for the amount, I say if those were the conditions, 
then the contract was not a mere option, but was 
absolute on the part of each party thereto, and un- 
der the construction to be put upon this clause : 

the policy he would be the unconditional and sole 
owner of the property. You will see that under the 
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facts of the case the critical question upon that de 
fense is as to whether or not Mr. Enders had a 
mere right to purchase if he wanted to, or whether 
he had bound himself to purchase, to buy, and hence 
had become absolutely obligated to the company to 
pay the $4000. Of course you will understand, gen- 
tlemen, that this defense is applicable only to the 
statements of the insurance policy covering the 
building; it hasn’t anything to do with the personal 
property, the contents of the building, for, as I un- 
derstand, no question is raised here as to the own- 
ership of the personal property. Is that not right? 
There is no question raised as to the ownership of 
the personal property. 

MR. SHELTON: Yes, Your Honor; if the pol- 
icy is void as to one it is void as to the other. 

THE COURT: But anyway, I mean there is 
no question as to matter of fact as to the owner- 
ship of the personal property? 

MR. SHELTON: None whatever,—merely as to 
the disability of the contract. 

THE COURT: Yes, I understand you. 

Coming now to the second proposition, gentle- 
men: It is further contended by the defendants 
that, even though you should find that under the 
instruction I have given you and upon the facts as 
you find them to be, Mr. Enders is to be regarded 
as the sole and unconditional owner of the prop- 
erty, that he did not comply with the provision in 
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the policy which in specific terms requires of an in- 
sured formal and detailed proofs of loss within 
sixty days after the casualty, that is, after the fire 
occurs. The provision in the policy is very specific 
upon that point, requiring detailed proofs of loss— 
and the details are stated,—I need not read them 
to you,—within sixty days. Now I have to say to 
you that that provision is binding upon the insured, 
and is a condition precedent to his right to recover. 
It is part of the contract. Here it is admitted that 
no such proofs were made within the sixty days. 
Now I have further to say to you that while that 
is an express, binding provision in the policy, and 
compliance therewith is a condition precedent to 
the right of the insured to recover, it may he 
waived by the insurance company, or the company 
may act in such a way that it is to be regarded as 
estopped, as we put it, from setting up such an ob- 
jection or defense; and the contention of the in- 
sured here, Mr. Enders, is that these companies 
did so waive compliance with this provision, and 
did so act that they should be held to be estopped. 
By estoppel, generally speaking, is meant that 
where relations exist between the parties, as here, 
and one of them is supposed to do something be- 
fore he has a right to demand performance on the 
part of the other, if the other party, here the i: 

surance company, acts in such way as to mislead the 
insured, to his loss, then the insurance company 
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cannot be heard to assert its right under the policy. 
To be more specific, if, before the sixty day period 
expired here, the insurance company, through its 
agents and adjusters, lulled the plaintiff into the 
belief, and he acted reasonably under all the cir- 
cumstances, if, I say, acting reasonably, he was 
lulled into the belief, lulled by them, that these for- 
mal proofs were unnecessary, that they would not 
be required, that he need not go to the trouble of 
making them, and permitted him to act upon that 
belief until the sixty-day period had expired, then 
the companies would be estopped, they would not 
be heard to set up such a defense or to demand com- 
pliance with that provision. You have heard the 
testimony upon that point, and you are to say 
whether or not the companies, through their agen- 
cies, did so lead the plaintiff to believe, and whether 
he did act reasonably in acting upon such belic’ 
You may consider too the conduct of the defenc- 
ants as shown by their authorized agents, eve 

after the sixty-day period elapsed, as bearing upon 
the question as to whether or not they intended to 
and did waive compliance with this provision, or 
whether at all times then intended to demand com- 
pliance therewith. Consider the letters which were 
written and the conversations which were had, as 
you may find them to be, and say whether or not 
there was a waiver, whether both parties under- 
stood that compliance with this provision in the 
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policies was to be waived. 

There is a third proposition by way of defense, 
to which I have in an indirect way at least already 
alluded, but it is based upon this provision of the 
policy: “This entire policy shall be void if the 
insured has concealed or misrepresented, in writ- 
ing or otherwise, any material fact or circumstance 
concerning this insurance or the subject thereof; or 
if the interest of the insured in the property be not 
truly stated herein; or in case of any fraud or false 
swearing by the insured touching any matter relat- 
ing to this insurance or the subject thereof, whether 
before or after a loss.” You may say whether or 
not the plaintiff did act fraudulently, did wilfully 
make false representations, either before or after 
the loss. Your attention I think has already been 
called to a certain proof of loss, sworn proof of loss, 
which he tendered to the insurance companies or 
their adjusters after they wrote him a letter advis- 
ing him that he must comply with the terms of the 
policies, fully comply, and thereupon it seems he 
sent in this formal proof of loss, which was sworn 
to. Attention is called to the fact, as claimed at 
least by the defendants, that there are false state- 
ments, material statements as to his ownership of 
the property and what was due upon it, and the in- 
terest of other persons in the property, and if you 
find that he thereby intended to defraud the defend- 
ants or mislead them or deceive them, in those 
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sworn proofs, and swore falsely as to material 
facts touching these matters, which were matters 
of material interest and inquiry to the insurance 
companies, then you should enforce this provision 
in the policy, which declares that it shall be void 
in case of fraud or false swearing by the insured 
touching any matter relating to the inquiry or the 
subject thereof, whether before or after loss. 

Now if you find upon any of these matters in 
favor of the defendant, thus holding the policies 
void or unenforceable, of course you need go no 
further. If you find upon all of these defenses in 
favor of the plaintiff, thus holding that he is en- 
titled to recover, then you will consider the matter 
of his loss. You will understand, gentlemen, that 
the policies all provide, and it is a matter of public 
policy, that insurance on property should not be 
in excess of its value. And here there is an ex- 
press provision to the effect that in no case, under 
any circumstances, regardless of the number of 
policies or their amount, singly or in the aggre- 
gate, the maximum that the insured can recover is 
the actual cash value of the property. In other 
words, owners of properties are not permitted to 
profit by fire losses. You can see in a moment 
why that should be, why as a matter of public pol- 
icy the owners of property should not profit by 
having their property burned; the temptation 1 
dishonesty and incendiarism would be too great. 
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Hence these policies provide that the maximum 
limit of insurance liability is the actual cash value 
of the property, and in good faith you must carry 
out or recognize and be bound by that provision. 
I need say very little about the personal property 
As I have already indicated, there is no question 
here about the ownership of it, and you are to con- 
sider what its actual cash value was at the time of 
the fire. Now, actual cash value, gentlemen, is 
what property would sell for upon the market, giv- 
ing a reasonable time for its sale, what it would 
sell for for cash, in case the owner is not bound to 
sell it, but is willing to sell it, and there are people 
who would like to have it, but are not under any 
necessity of purchasing it. In other words, it is 
the value of the property in the open market, where 
the parties deal under no necessity and may act 
voluntarily as their interests may dictate. You 
will consider all the testimony upon this point. 

We now come to the value of the real property. 
You will understand, of course, that this building 
was a building attached to the soil. The insurance 
necessarily does not cover the site. As I under- 
stand, gentlemen, the policies in this case do not 
cover the foundations. Is that not right? 

MR. SHELTON: Just the buildings. 

MR. JONES: I think they do. That leaves the 
question—on the cost of the question. But it does 
cover the foundation. 
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MR. BENTLEY: The coverage of this policy 
shall not include the cost of foundations or excava- 
tions. 

MR. JONES: I thought I saw that provision 
somewhere. 

MR. BENTLEY: The coverage of this property 
shall not include the cost of foundations or excava- 
tions, and these items shall not be considered in es- 
timating the value of said building for any purpose 
under this policy. 

THE COURT: The plain provision has now 
been read. In other words, the policies do not cover 
the value of the excavations or the foundation of 
the building. The matter of the value of real prop- 
erty, particularly, gentlemen, is sometimes a most 
perplexing one, and you have observed here in 
court in the trial of this case some attempts to prove 
value. Sometimes the cost of construction is a very 
fair way of getting at the value of property, but 
sometimes it is a most misleading method of get- 
ting at it. If someone were to put up a large hotel 
out in the desert, if someone would be so foolish 
as to do that, it is quite plain that the cost of put- 
ting up the hotel would have nothing to do with its 
real value. The property might be wholly value- 
less; you might not be able to sell it for any price 
That, of course, is an extreme case. So, of course, 
buildings are sometimes erected very improvident- 
ly, or conditions change, so that a building that was 
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useful for a certain purpose ten years ago may be 
almost useless or valueless today, because it is in- 
appropriate for the needs. A brewery building, for 
instance, that was valuable ten years ago in Idaho, 
may be quite without value today. Those are ex- 
treme illustrations, merely to call your attention to 
the principle. 

Now what is regarded as the most reliable prin- 
ciple, if the conditions are such that it is possible 
to make proof on those lines, is to inquire what 
property would sell for upon the market, what it 
can be bought for, what the owner is willing to sell 
it for, where an owner is under no compulsion again 
to sell, and where the public has no special need, 
and hence no compulsion to buy, but where men 
are willing to buy the property. That is really the 
best test of the value of property, generally speak- 
ing, where it is possible to find out what it will buy 
and sell for upon the market. That is its actual 
cash value, what it can be sold for for cash. We 
may have opinions and estimates more or less spec- 
ulative and more or less reliable, but if property 
actually sells upon the open market for a certain 
price, at a certain time, that is usually the best 
eriterion to which to refer for its value. Now 
you may take into consideration here the price for 
which this property was to sell; it wasn’t to sell 
for cash; the purchaser was getting a long time in 
which to make payment; and you may consider the 
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conditions of the vendors, the corporation, rather, 
and those who were interested in it. Were they 
under any compulsion to sell or were they getting 
what the property was worth? Now that is not to 
be taken as conclusive. It is just one of the c?: 
cumstances of the case, as to what Mr. Enders was 
to pay for this property. You will consider that, 
of course, in the light of all of the circumstances; 
if you find that the vendors were bound to sell, if 
they were forced to get rid of the property at any 
price, of course you will regard the price that Mr. 
Enders was to pay as perhaps being of little value 
as evidence of the real actual cash value of the 
property. If you find, however, upon the other 
hand, that there was no such compulsion, and that 
they were intelligent men, and getting the best 
price they thought possible, you may consider it as 
having stronger evidentiary value, but you are to 
consider it merely as one of the circumstances of 
value, and consider it in the light of all other cir- 
cumstances of the case. This price was fixed som< 
time before the fire. Of course you may find that 
conditions had changed somewhat. There is some 
evidence as to value of property in at least two or 
three different years, there either some increase or 
some decline,—I have forgotten just what it was— 
but you will consider that as only one of the cirecum- 
stances. With some of you it may be regarded as 
controlling, with others of not so strong eviden- 
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tiary value. You will bear in mind again that the 
price which Mr. Enders was to pay for the prop- 
erty was for the entire property, including the site, 
and of course in using, insofar as you do use, the 
price that he was to pay, you must deduct there- 
from the value of the site, because that isn’t cov- 
ered by the insurance. And you are to consider 
the changes, of course, which he made in the prop- 
erty, improvements that he has testified and some 
of the witnesses testified that he put in a substan- 
tial amount of money into the property in renovat- 
ing and re-painting and perhaps re-papering, and 
fixing the roof, and of course you will take that 
into consideration as adding some value to the prop- 
erty. 

I think I have said enough upon that point to 
call your attention to the various aspects which you 
are to consider, your ultimate inquiry all the time, 
gentlemen, being, what was the actual cash value 
of this building, exclusive of ground or site, and 
exclusive of foundations and excavations, what was 
its actual cash value, on the 7th day of June, 1921, 
the day it was destroyed by fire. And that is to 
be the measure of the amount that you award, if 
you award any amount, in favor of the plaintiff. 
There again, of course, you will divide the total 
cash value of the building by four, and charge one- 
fourth to each one of the insurance companies. 

You will be kept together, gentlemen, and be sent 
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to your luncheon just as soon as the marshal can 
make provision for it. 

These forms of verdict will be handed to you, 
and if you want any of the exhibits at any time I 
will send them to you. Let a bailiff be sworn, Mr. 
Clerk. 

(Bailiff sworn. ) 

THE COURT: You will remain together and 
not speak to anyone or permit any person to speak 
to you about the case. You may retire. 

(The jury retired from the court room.) 

THE COURT: The jury will be deemed to be 
at the bar, and I will recall them if I decide to make 
any change in the instructions, but you must take 
your exceptions now. The plaintiff should first 
take exceptions, if you have any to take. 

MR. JONES: The only exceptions we have 
to the instructions is to the charge to the jury on 
the question of fraud, that if they found that the 
plaintiff had wilfully intended to defraud the de- 
fendant by making certain statements in his proof 
of loss, in this, that we take it that that instruc- 
tion should have been more definite in explaining 
that they must also find that the defendant was ac- 
tually defrauded by such statements, before they 
would be entitled to hold the policy void. 

MR. SHELTON: I have one or two points I 
would like to present to Your Honor. I do not 
know whether it was made clear to the jury, but 
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I will— 

That if this contract was void, so far as the il- 
lustration was concerned, it also became void as 
to all of the provisions, for the reason that there 
was one premium paid, and there is no divisibility 
of the contract. 

A point in regard to the fraud, false swearing, I 
except to that portion of the charge which pre- 
sented to the jury the question of false swearing, 
for the reason that it is undisputed that he did 
swear falsely, and there is no question whatever as 
to whether there was any damage or injury done 
or the purpose o1 intent with which he made that 
false affidavit. If he swore to the affidavit, and he 
admits that he did, and it contained false state- 
ments either as to the incumbrance or as to the title, 
or as to his possession, the question of whether it 
was injurious to the defendant at all or whether it 
was done intentionally or with whatever purpose is 
immaterial. 

I also except to the instructions of the Court 
which submitted to the jury the question of whether 
he was the sole and unconditional owner of the prop- 
erty, for the reason that in view of the charge of 
the Court in that regard there is no testimony 
whatever to warrant a submission to the jury of 
the question. The Court instructed the jury, as I 
understand it, that it was necessary, in order that 
they could find sole and unconditional ownership, 


486 Alliance Insurance Co., et al., vs. 


that they should also find that there was a binding 
obligation on the part of Enders to pay for t!y 
property, that it, it could be enforced against him. 
There is no testimony whatever which would war- 
rant an inference of that character on the part of 
the jury. 

I also wish to except to the charge of the Court, 
in that the Court failed to instruct the jury that i: 
the proof of loss it was specifically stated that there 
was a commercial laundry or a laundry in opera- 
tion, and that the policy was not in force or ef- 
fect so long as the building was not confined en- 
tirely to hotel and apartment purposes. 

Another portion of the charge which I desire to 
except to is that the basis upon which the plaintiff 
seeks to recover is that he is the owner in posses- 
sion of the property under an executory contract 
of sale, in his complaint, and not the owner in fee 
simple, and by that very allegation he has preclud- 
ed himself from claiming a right to go to the jury, 
and I object upon that ground. 

THE COURT: I think I will not recall the jury 
on the matter of the laundry. If my attention had 
been directed to that earlier I might have instruct- 
ed, but it is purely a question of fact, and the tes- 
timony is so very meagel upon the defense that J 
think I will not instruct them upon that. He did 
testify at one time, it is true, on cross examina- 
tion, that some laundry was done for the public, 
but afterwards he explained that in such a way 
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that I don’t think he offended against the pro- 
visions of the policy at all, if his later statements 
Were true. 

MR. SHELTON: I was going to say, if the 
Court please, while counsel are present, in view of 
the fact that it is very likely that the jury will find 
a verdict for the plaintiff, I would like to ask the 
Court for a period of thirty days within which to 
prepare and serve a bill of exceptions in the case. 
And in view of the very recent decision of the Cir- 
Cuit Court of Appeals, perhaps not in this circuit 
but in one of the circuits, I remember, that wh: 
the term adjourns— 

THE COURT: You needn’t discuss that. You 
may have thirty days for a bill of exceptions, and 
also thirty days for petition for new trial, so that 
if it turns out that any of these questions about 
which there is some serious doubt, if any of these 
questions should have further consideration, they 
ean be raised upon petition for new trial. 

MR. SHELTON: Yes, that was the idea. | 
thought the bill of exceptions would be prepared 
for the purpose of preserving the testimony. 

THE COURT: New trial is provided for by our 
local rules, and I think you would have only ten 
days. I will give either side thirty days for peti- 
tion for new trial, or for a proposed bill of excep- 
tions, thirty days from today. 

MR. SHELTON: And will a stay of execution 
follow as a matter of course? It does under the 
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revised statutes, I think. 

THE COURT: Have you any objection to a 
stay of proceedings for thirty days? 

MR. JONES: No. Your Honor. 

THE COURT: Stay of execution? 

MR. JONES: We haven’t got it yet. 

MR. SHELTON: If the Court please, under the 
provision of the revised statutes, if petition for ne 
trial is permitted to be filed, it stays all proceed- 
ings. 

THE COURT: Thirty days stay of execution. 
Of course, as counsel suggests, you may not have 
and need for that. 

MR. SHELTON: Well, my experience, if the 
Court please, has been to the contrary. 

THE COURT: Exceptions are given to all ad- 
verse rulings in connection with the introduction 
or testimony, and also to rulings upon motions, and 
I have already given you exceptions to the instruc- 
tions. 


In the District Court of the United States for the 
District of Idaho, Eastern Division. 


October term, 1922. 


THEODORE ENDERS, 
Plaintiff, 


VS. 
ALLIANCE INSURANCE COMPANY, a 
Corporation, 

Defendant. 
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No. 357. 


VERDICT. 

We, the jur'v in the above and entitled cause, find 
for the plaintiff, and assess his damages at the sum 
of $3500.00. NEIL F. BOYLE, 

Foreman. 


In the District Court of the Uinted States for the 
District of Idaho, Eastern Division. 


October term, 1922. 


THEODORE ENDERS, 
Plaintiff, 


vs. 

BRITISH & FEDERAL FIRE UNDERWRIT- 
ERS OF THE NORWICH UNION FIRE 
INSURANCE SOCIETY, Ltd., a Corpor- 
ation, 

Defendant. 
No. 358. 
VERDICT. 

We, the jurv in the above and entitled cause, find 
for the plaintiff, and assess his damages at the sum 
of $3500.00. NEIL F. BOYLE, 

Foreman. 


In the District Court of the United States for the 
MNstrict of Idaho, Eastern Division. 


October term, 1922. 


THEODORE FENDERS, 
Plaintiff, 


VS. 
COMMERCIAL UNION ASSURANCE CO., 
Ltd., a Corporation, 


Defendant. 
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No. 359. 
VERDICT. 

We, the jury in the above and entitled cause, find 
for the plaintiff, and assess his damages at the sum 
of $8500.00. 

NEIL F. BOYLE, 
Foreman. 


In the District Court of the United States for the 
District of Idaho, Eastern Division. 


October term, 1922. 


THEODORE ENDERS, Plowita;e 


Vs. 
STAR INSURANCE COMPANY OF AMER- 


ICA, a Corporation, 

Defendant. 
No. 860. 
VERDICT. 

We, the jury in the above and entitled cause, find 
for the plaintiff, and assess his damages at the sum 
of $3500.00. NEIL F. BOYLE, 

Foreman. 


(All verdicts filed Oct. 16, 1922, W. D. McRey- 
nolds, Clerk. 


PLAINTIFF’S EXHIBIT NO. 1. 
“FRED J. KIESEL 
3138-314 Col. Hudson Building, 
Ogden, Utah. 
September Fourth, 
1917. 
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Theodore Enders, Esa., 
Soda Springs, Idaho. 
Dear Theodore :— 

Have just had a letter from Senator Clark in 
which he authorizes me to accept your offer of 
$4000.00 for the hotel, and the company has been 
instructed to make out deed to you for that sum, 
and is awaiting abstract now. 

Very truly yours, 
FJK/K FRED J. KIESEL.” 


PLAINTIFF’S EXHIBIT NO. 2. 
“FRED J. KIESEL 
318-14 Col. Hudson Building, 
Ogden, Utah. 
October Twenty-third, 
LOFT. 


Mr. Theodore Enders, 
Soda Springs, Idaho. 
Dear Theodore :— 

Abstract of Title to the property which you 
bought from the Natural Mineral Water Company 
for $4,000.00, has just been received. Am having 
deed prepared now. The Abstract is a _ very 
lengthy document and took all this time to get up 
and bring down to date, hence the delay. 

The deed will have to be sent to Senator Clark 
for his signature, also to be signed by the Secretary 
Pro-Tem of the Natural Mineral Water Company. 
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With kindest regards and wishing you success, 
and congratulating you on this purchase, which, | 
am sure will pay you after repairing, I am, 

Very sincerely yours, 
FJK/K FRED J. KIESEL.” 


PLAINTIFF’S EXHIBIT NO. 38. 
“FRED J. KIESEL 
318-314 Col. Hudson Building, 
Ogden, Utah. 
December Fourth, 
1917 

Theodore Enders, Esq., 
Soda Springs, Idaho. 
Dear Theodore :— 

Just received letter from Mr. E. M. Falkenberg, 
inquiring about the deed for the property in Soda 
Springs. 

Am having the deed made out now, if I can get 
Mr. Clark, who is constantly on the wing, to sign. 
However, don’t pay any attention to that as you 
will get the deed in due course. 

We are having very nice weather here now and 
I trust the same with you. 

With very kindest regards, I am, 

Very truly yours, 
FJK/K FRED J. KIESEL.” 

When you get your new hotel going I will stay 
with you for awhile.” 
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PLAINTIFF’S EXHIBIT NO. 4. 
“QUIT CLAIM DEED. 

THIS INDENTURE, Made this 12th day of 
April, A. D. 1920, between NATURAL MINERAL 
WATER COMPANY, a corporation organized and 
existing under and by virtue of the Laws of the 
State of Idaho, the party of the first part, and 
THEODORE ENDERS, of Soda Springs, Caribou 
County, State of Idaho, the party of the second 
part, WITNESSETH :— 

That the said party of the first part, for and in 
consideration of the sum of FOUR THOUSAND 
($4,000.00) lawful money of the United States of 
America, to it in hand paid by the party of the 
second part, the receipt whereof is hereby acknow!- 
edged, does by these presents sell, convey and quit 
claim unto the said party of the second part, all of 
those certain lots, pieces or parcels of land situate, 
lying and being in Caribou County, State of Idaho, 
to-wit :— 

The North Half (N14) of Lot Four (4), and all 
of Lot Five (5), in Block Thirty-eight (38), in 
Soda Springs, Caribou County, State of Idaho. 

TO HAVE AND TO HOLD all and singular the 
said premises, together with the appurtenances 
unto the said party of the second part, and to his 
heirs and assigns. 

IN WITNESS WHEREOF, the said party of the 
first part has caused its Corporate Name to be 
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hereunto subscribed by its President, and its Cor- 
porate Seal affixed this 12th day of April, A. D. 
1920. 
NATURAL MINERAL WATER COMPANY, 
By W. A. Clark, 
Its President. 
STATE OF NEW YORK, ) 
) ss. 


NEW YORK COUNTY, _ ) 
On this 12th day of April, A. D. 1920, before 


me, Amy Burgess, a Notary Public in and for said 
County and State, personally appeared, WILLIAM 
A. CLARK, known to me to be the President of the 
Corporation that executed the above and forego- 
ing instrument, and acknowledged to me that said 
corporation executed the same. 

(Notarial Seal) 

AMY BURGESS, 


Notary Public. 
Residing at 561 W. 174th St., 


New York City. 
MY COMMISSION EXPIRES: 
Notary Public New York Co. No. 316. 
New York County Register No. 2126. 
Term expires March 30, 1922.” 


PLAINTIFF’S EXHIBIT NO. 7. 
“WHEREAS, 
The Natural Mineral Water Company is_ the 
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owner of the north half of the lot numbered Four, 
and all of the lot numbered Five, in Block 38, Soda 
Springs, Bannock County, Idaho, and has an op- 
portunity to sell the same for the sum of $4000.00; 
Therefore, 

Be It Resolved, 

By the Board of Directors of said corporation 
that it is for the best interest of said Company to 
sell said premises for said sum; and W. A. Clark 
v president of said Company is hereby directed and 
authorized to make, execute, and deliver, for and 
on behalf of this Corporation and as its act and 
deed, a conveyance of said premises to Theodore 
Enders, upen his paying to this corporation the 
sum of $4000.00, as the consideration for said prem- 
ises, and to affix to said conveyance the corporate 
name, and the Seal of this Corporation. 

We, the undersigned Directors of said Natural 
Mineral Water Company, hereby concur in_ the 
foregoing Resolution. 

FRED J. KIESEL, 
T. J. NELSON, 
CHAS. H. LINDLEY.” 


PLAINTIFF’S EXHIBIT NO. 8. 
“WILLIAM A. CLARK 
20 Exchange Place, New York 
April 12th, 1920. 
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Mr. Fred W. Kiesel, 

c/o California National Bank, 
Sacramento, California. 

Dear Mr. Kiesel:— 

I received your favor of the 7th, together with 
the quit claim deed sent by Shearman for the hotel 
property to Mr. Enders, who is willing to pay 
$4,000 for the property, but I am not satisfied as 
to the description. It may be absolutely correct but 
I would want to have it confirmed by someone who 
is thoroughly conversant with the location. I have 
submitted the deed to Mr. J. K. Heslet, Butte, Mon- 
tana, who had a lease on the property for a while, 
and before it is delivered I want to be sure that the 
description is correct. 

Yours sincerely, 
W. A. CLARK.” 


PLAINTIFF’S EXHIBIT NO. 9. 
“H, A. FALKENBERG, 
Architect 
Soda Springs, Idaho, March 28th, 1919. 

Mr. Fred J. Kiesel, 

309-310 Hudson Building, 

Ogden, Utah. 

Friend Kiesel: 

Received your letter of March 25th and I am in- 
closing in this letter check for Two Hundred, Forty 


Theodore Enders 497 


and no hundredths ($240.00) Dollars, which 
amount was agreed upon between us as yearly in- 
terest to be paid by me until I received the deed for 
the property. I have not received the deed yet. 

I have been in possession of the Idanha now for 
about one year, having taken over the same about 
April of 1918. Everything is in about the same 
condition as when taken over. 

Would suggest that I make a trip to Ogden in 
the very near future and then I can see you per- 
sonally and talk all business matters over thorough- 
ly with you. I can then answer all questions you 
may wish to ask. 

Expecting to see you soon and with best regards, 
I remain, 

Yours very truly, 
E/M/F THEODORE ENDERS,” 


The within and foregoing is all the evidence and 
only evidence introduced at the trial of said cause, 
and contains a full and complete and correct tran- 
script of all the proceedings in the trial of said 
cause. 


CERTIFICATE OF JUDGE TO BILL OF 
EXCEPTIONS. 
Thereafter on the 22nd day of November, 
1922, and within the time allowed by said U.S. Dis- 
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trict Court, the defendant duly tendered this, its 
Bill of Exceptions herein; which having been seen 
and examined by the Court and Counsel, is by the 
Court allowed and approved, and is a true Bill of 
Exceptions, and the said Bill of Exceptions is 
signed and sealed by the Honorable Frank 8. Die- 
trich, the Judge of said Court, before whom the 
said proceedings were had, and the same is ordered 
by said Court to be filed and made a part of the 
record herein, which is now accordingly done. 

Dated this 5th day of February, 1923. 

FRANK 8S. DIETRICH, 
Judge of the U. S. District Court, 
District of Idaho. 

Copy of the within and foregoing draft of Bill 
of Exceptions, received and service of the same ac- 
cepted this 10th day of November, 1922. 

JONES, PROMEROY & JONES, 
STANDROD & STANDROD, 
B. W. DAVIS, 
T. D. JONKES,, 
Attorneys for Plaintiff. 
Endorsed, Lodged Nov. 22, 1922. 
Filed Feb. 5, 1928. 
W. D. McREYNOLDS, Clerk. 


(Title of Court and Cause. ) 
No. 357. 
JUDGMENT. 
This action came on regularly for trial. The 
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said parties appeared by their attorneys. A jury 
of twelve persons was regularly impaneled and 
sworn to try said action. Witnesses on the part of 
plaintiff and defendant were sworn and examined. 
After hearing evidence, the arguments of counsel, 
and instructions of the Court, the jury retired to 
consider of their verdict, and subsequently returned 
into Court, and, being called, answered to their 
names, and say they find a verdict for the plaintiff. 

WHEREFORE, by virtue of the law and by 
reason of the premises aforesaid, it is ordered and 
adjudged that said plaintiff have and recover from 
said defendant, the sum of Three Thousand Five 
Hundred Dollars ($8500.00), with interest thereon 
at the rate of seven per cent (7%) per annum from 
the date thereof till paid, together with said plain- 
tiff’s costs and disbursements incurred in this ac- 
tion, amounting to the sum of $31.25. 

Dated October 16th, 1922. 

(Signed) W. D. McREYNOLDS, 


Clerk. 
Endorsed, Filed Oct. 16, 1922, 


W. D. McREYNOLDS, Clerk. 


(Title of Court and Cause.) 
No. 358. 
JUDGMENT. 
This action came on regularly for trial. The 
said parties appeared by their attorneys. A jury 
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of twelve persons was regularly impaneled and 
sworn to try said action. Witnesses on the part of 
plaintiff and defendant were sworn and examined. 
After hearing evidence, the arguments of counsel, 
and instructions of the Court, the jury retired to 
consider of their verdict, and subsequently returned 
into Court, and, being called, answered to their 
names, and say they find a verdict for the plaintiff. 

WHEREFORE, by virtue of the law and by 
reason of the premises aforesaid, it is ordered and 
adjudged that said plaintiff have and recover from 
said defendant, the sum of Three Thousand Five 
Hundred Dollars ($3500.00), with interest thereon 
at the rate of seven per cent (7%) per annum from 
the date thereof till paid, together with said plain- 
tiff’s costs and disbursements incurred in this ac- 
tion, amounting to the sum of $31.25. 

Dated October 16th, 1922. 

(Signed ) W. D. McREYNOLDS, 


Clerk. 
Endorsed, Filed Oct. 16, 1922, 


W. D. McREYNOLDS, Clerk. 


(Title of Court and Cause.) 
No. 359. 
JUDGMENT. 
This action came on regularly for trial. The 
said parties appeared by their attorneys. A jury 
of twelve persons was regularly impaneled and 
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sworn to try said action. Witnesses on the part of 
plaintiff and defendant were sworn and examined. 
After hearing evidence, the arguments of counsel, 
and instructions of the Court, the jury retired to 
consider of their verdict, and subsequently returned 
into Court, and, being called, answered to their 
names, and say they find a verdict for the plaintiff. 

WHEREFORE, by virtue of the law and by 
reason of the premises aforesaid, it is ordered and 
adjudged that said plaintiff have and recover from 
said defendant, the sum of Three Thousand Five 
Hundred Dollars ($3500.00), with interest thereon 
at the rate of seven per cent (7%) per annum from 
the date thereof till paid, together with said plain- 
tiff’s costs and disbursements incurred in this ac- 
tion, amounting to the sum of $381.25. 

Dated October 16th, 1922. 

(Signed) W. D. McREYNOLDS, 


Clerk. 
Endorsed, Filed Oct. 16, 1922, 


W. D. McREYNOLDS, Clerk. 


(Title of Court and Cause.) 
No. 360. 
JUDGMENT. 
This action came on regularly for trial. The 
said parties appeared by their attorneys. A jury 
of twelve persons was regularly impaneled and 
sworn to try said action. Witnesses on the part of 
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plaintiff and defendant were sworn and examined. 
After hearing evidence, the arguments of counsel, 
and instructions of the Court, the jury retired to 
consider of their verdict, and subsequently returned 
into Court, and, being called, answered to their 
names, and say they find a verdict for the plaintiff. 

WHEREFORE, by virtue of the law and by 
reason of the premises aforesaid, it is ordered and 
adjudged that said plaintiff have and recover from 
said defendant, the sum of Three Thousand Fi. 
Hundred Dollars ($3500.00), with interest thereon 
at the rate of seven per cent (7%) per annum from 
the date thereof till paid, together with said plain- 
tiff’s costs and disbursements incurred in this ac- 
tion, amounting to the sum of $31.25. 

Dated October 16th, 1922. 

(Signed) W. D. MecREYNOLDS, 
Clerk. 

Endorsed, Filed Oct. 16, 1922, 

W. D. McREYNOLDS, Clerk. 


(Title of Court and Cause. ) 
(Alliance Insurance Company, a Corporation, 
Defendant. ) 


PETITION FOR WRIT OF ERROR. 
No. 357. 
Now comes the Alliance Insurance Company, a 
corporation, defendant herein and says that on or 
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about the 16th day of October, 1922, this Court en- 
tered judgment herein in favor of the plaintiff and 
against this defendant; that thereafter upon a peti- 
tion for a new trial being filed and presented to 
the Court the Court on the 27th day of January, 
19238, made and entered its decision on said petition 
for a new trial wherein it decided that a new trial 
would be granted in said cause unless within thirty 
(80) days from January 27, 1923, the plaintiff 
filed in said cause his written consent that the ver- 
dict and judgment be reduced from three thousand 
five hundred ($8500.00) dollars to three thou- 
sand ($3000.00) dollars, and thereafter on _ the 
12th day of February, 1923, Theodore Enders, the 
plaintiff in the above entitled cause filed in said 
cause his written consent that the verdict and judg- 
ment entered in said cause be reduced from three 
thousand five hundred ($3500.00 dollars to three 
thousand ($3000.00) dollars, in which judgment so 
reduced as aforesaid and the proceedings had prior 
thereunto in this cause certain errors were commit- 
ted to the prejudice of this defendant, all of which 
will more in detail appear from the assignment of 
errors which is filed with this petition. 
WHEREFORE, this defendant prays that a writ 
of error may issue in its behalf out of the United 
States Circuit Court of Appeals for the Ninth Cir- 
cuit for the correction of errors so complained of 
and that the transcript of the record proceedings 
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and paper's in this cause duly authenticated may be 

sent to the said Circuit Court of Appeals. 
GEORGE F. SHELTON, 
WHITE & BENTLEY, 


Attorneys for Defendant. 
Filed March 20, 1928, 
W. D. McREYNOLDS, Clerk. 


(Title of Court and Cause.) 


(British & Federal Fire Underwriters of the 
Norwich Union Fire Insurance Society, a 
Corporation, Defendant. ) 


No. 358. 


PETITION FOR WRIT OF ERROR. 

Now comes the British & Federal Fire Under- 
writers of the Norwich Union Fire Insurance So- 
ciety, a corporation, defendant herein, and says 
that on or about the 16th day of October, 1922, this 
Court entered judgment herein in favor of the plain- 
tiff and against this defendant; that thereafter 
upon a petition for a new trial being filed and pre- 
sented to the Court the Court on the 27th day of 
January, 1922, made and entered its decision on 
said petition for a new trial wherein it decided that 
a new trial would be granted in said cause unless 
within thirty (80) days from January 27, 1923, 
the plaintiff filed in said cause his written consent 
that the verdict and judgment be reduced from three 
thousand five hundred ($3500.00) dollars to three 
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thousand ($3000.00) dollars, and thereafter on the 
12th day of February, 1923, Theodore Enders, the 
plaintiff in the above entitled caused filed in said 
cause his written consent that the verdict and judg- 
ment entered in said cause be reduced from three 
thousand five hundred ($8500.00) to three thou- 
said ($3000.00) dollars, in which judgment so re- 
duced as aforesaid and the proceedings had prior 
thereunto in this cause certain errors were commit- 
ted to the prejudice of this defendant, all which will 
more in detail appear from the assignment of er- 
rors which is filed with this petition. 


WHEREFORE, this defendant prays that a writ 
of error may issue in its behalf out of the United 
States Circuit Court of Appeals for the Ninth Cir- 
cuit for the correction of errors so complained of 
and that the transcript of the record proceedings 
and papers in this cause duly authenticated may be 
sent to the said Circuit Court of Appeals. 

GEORGE F. SHELTON, 
WHITE & BENTLEY, 
Attorneys for Defendant. 


Filed March 20, 1923, : 
W. D. McREYNOLDS, Clerk. 


(Title of Court and Cause.) 


(Commercial Union Assurance Company, Lim- 
ited, a Corporation, Defendant. ) 
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No. 359. 


PETITION FOR WRIT OF ERROR. 

Now comes the Commercial Union Assurance 
Company, Ltd., a corporation, defendant herein, 
and says that on or about the 16th day of October, 
1922, this Court entered judgment herein in favor 
of the plaintiff and against this defendant; that 
thereafter upon a petition for a new trial being 
filed and presented to the Court, the Court on the 
27th day of January, 1923, made and entered its 
decision on said petition for a new trial wherein 
it decided that a new trial would be granted in 
said cause unless within thirty (30) days from 
January 27, 1928, the plaintiff filed in said cause 
his written consent that the verdict and judgment 
be reduced from three thousand five hundred 
($3500.00) dollars to three thousand ($3000.00) 
dollars, and thereafter on the 12th day of February, 
1923, Theodore Enders, the plaintiff in the above 
entitled cause filed in said cause his written con- 
sent that the verdict and judgment entered in said 
cause be reduced from three thousand five hun- 
dred ($8500.00) to three thousand ($3000.00) dol- 
lars, in which judgment so reduced as aforesaid and 
the proceedings had prior thereunto in this cause 
certain errors were committed te the prejudice of 
this defendant, all which will more in detail appea? 
from the assignment of errors which is filed with 
this petition. 
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WHEREFORE, this defendant prays that a writ 
of error may issue in its behalf out of the United 
States Circuit Court of Appeals for the Ninth Cir- 
cuit for the correction of errors so complained of 
and that the transcript of the record proceedings 
and papers in this cause duly authenticated may be 
sent to the said Circuit Court of Appeals. 

GEORGE F. SHELTON, 
WHITE & BENTLEY, 


Attorneys for Defendant. 
Filed March 20, 1928, 
W. D. McREYNOLDS, Clerk. 


(Title of Court and Cause.) 


(Star Insurance Company of America, a Cor- 
poration, Defendant. ) 


No. 360. 


PETITION FOR WRIT OF ERROR. 


Now comes the Star Insurance Company of 
America, a corporation, defendant herein and says 
that on or about the 16th day of October, 1922, this 
Court entered judgment herein in favor of the plain- 
tiff and against this defendant; that thereafter 
upon a petition for a new trial being filed and pre- 
sented to the Court on the 27th day of January, 
1923, made and entered its decision on said petition 
for a new trial wherein it decided that a new trial 
would be granted in said cause unless within thirty 
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(30) days from January 27, 1928, the plaintiff filed 
in said cause his written consent that the verdict 
and judgment be reduced from three thousand five 
hundred ($3500.00) dollars to three thousand 
($3000.00) dollars, and thereafter on the 12th day 
of February, 1923, Theodore Enders, the plaintiff 
in the above entitled cause, filed in said cause, his 
written consent that the verdict and judgment en- 
tered in said cause be reduced from three thousand 
five hundred ($3500.00) dollars to three thousand 
($3000.00) dollars in which judgment so reduced 
as aforesaid and the proceedings had prior there- 
unto in this cause certain errors were committed 
to the prejudice of this defendant, all which will 
more in detail appear from the assignment of errors 
which is filed with this petition. 

WHEREFORE, this defendant prays that a writ 
of error may issue in its behalf out of the United 
States Circuit Court of Appeals for the Ninth Cir- 
cuit for the correction of errors as complained of 
and that the transcript of the record proceedings 
and papers in this cause duly authenticated may be 
sent to the said Circuit Court of Appeals. 

GEORGE F. SHELTON, 
WHITE & BENTLEY, 
Attorneys for Defendant. 


Filed March 20, 1923, 
W. D. McREYNOLDS, Clerk. 
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(Title of Court and Cause.) 
No. 357. 


(Allionce Insurance Company, a Corporation, 
Defendant. ) 


ASSIGNMENT OF ERRORS. 

The defendant in this action in connection with 
its petition for a writ of error makes the following 
Assignment of Errors which it avers occurred upon 
the trial of the cause, to-wit: 


I. 
The Court erred in permitting the plaintiff to 
amend his complaint at trial of said cause. 


i, 

The Court erred in permitting the plaintiff to 
amend his complaint at the trial of said cause in 
order to plead a waiver in the nature of an estoppel 
by the adjuster, of the requirement of the policy 
that plaintiff furnish proof of loss to defendant. 


ME 
The Court erred in overruling defendant’s ob- 
jection to any evidence in the case at the opening of 
plaintiff’s case after the first witness, Theodore 
Enders, had been produced on behalf of plaintiff 
and duly sworn. 


IV. 
The Court erred in holding that the provision of 
the policy “Loss if any on building only, subject, 
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however, to all the terms and conditions hereinaf- 
ter set forth, payable to the assured and Fred J. 
Kiesel tsate mortgagee,” was immaterial to the 
right of the plaintiff to recover when it was made 
to appear that Fred J. Kiesel Estate was not a 
mortgagee and had no interest in the property cov- 
ered by the insurance or in the insurance itself. 


V. 

The Court erred in holding that the allegations 
of the complaint that the Fred J. Kiesel Estate was 
not a mortgagee and had no interest whatever in 
the property and that the Natural Mineral Water 
Company as the ultimate owner of the property or 
the person who had the ultimate title should have 
been made and specified as the beneficiary in said 
policy was an immaterial allegation and in no way 
affected the right of the plaintiff to recover. 


VI. 

The Court erred in holding that the plaintifv 
could recover in this action under the allegations 
of his complaint without any reformation of the 
contract of insurance to conform to the facts as 
set forth in his complaint. 


VII. 

The Court erred in overruling defendant’s objec- 
tion to the following question asked of the witness 
Theodore Enders, and permitting the witness to 
testify in response thereto, to-wit: 
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Q. Did you have any negotiations with refer- 
ence to the purchase of the Idanha Hotel and the 
land it stood on? 

A. Yes, sir. 

Q. Who did you have the negotiations with? 

A. With the Natural Mineral Water Company 
through Fred J. Kiesel, through Clark. 

W. A. Clark? 

Yes. 

When was that, Mr. Enders? 

You mean to say— 

When you had your first negotiations. 

That was in 17. 

Yes. Did you make arrangements for the 
Piichase of the property at that time? 

A. I did with Mr.—I did, yes. 

Q. You did, yes. Was that your answer? 

A. Yes, I did. 

Q. Were those negotiations with Mr. Kiesel 
orally? 

A. Yes, sir. 


PPOPOere 


VIil. 


The Court erred in overruling the defendant’ 
objection to the following question asked of witness 
Theodore Enders. 

Q. Did you purchase the hotel at that time, Mr. 
Enders? 

A. Yes, sir. 
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IX. 

The Court erred in permitting to be introduced 
in evidence and read to the jury Plaintiff’s Exhibit 
“4”, being “Quit Claim Deed” as follows, to-wit: 

THIS INDENTURE, Made this 12th day 
April, A. D. 1920, between Natural Mineral Water 
Company, a corporation organized and existing un- 
der and by virtue of the Laws of the State of Idaho, 
the party of the first part and THEODORE EN- 
DERS, of Soda Springs, Caribou County, State of 
Idaho, the party of the second part, WITNESS- 
ETH :— 

That the said party of the first part, for and in 
consideration of the sum of FOUR THOUSAND 
DOLLARS ($4,000.00) lawful money of the Unitec 
States of America to it in hand paid by the party 
of the second part, the receipt whereof is hereby 
acknowledged, does by these presents sell, convey 
and quit claim unto the said party of the second 
part, all of those certain lots, pieces or parcels of 
land situate, lying and being in Caribou County, 
State of Idaho, to-wit:— 

The North Half (N14) of Lot Four (4), and all 
of Lot Five (5), in Block Thirty-eight (38), 2 
Soda Springs, Caribou County, State of Idaho. 

TO HAVE AND TO HOLD all and singular the 
said premises, together with the appurtenances 
unto the said party of the second part, and to his 
heirs and assigns. 
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IN WITNESS WHEREOF, the said party of the 
first part has caused its corporate name to be here- 
unto subscribed by its President, and its Corporate 
Seal affixed this 12th day of April, A. D. 1920. 

NATURAL MINERAL WATER COMPANY. 


By W. A. Clark, 
Exhibit 4. Its President. 
STATE OF NEW YORK, ) 
) ss. 
New York County, ) 


On this 12th day of April, A. D. 1920, before me, 
Amy Burgess, a Notary Public in and for said 
County and State, personally appeared, WILLIAM 
A. CLARK, known to me to be the President of 
the Corporation that executed the above and fore- 
going instrument, and acknowledged to me that 
said corporation executed the same. 

(Notarial Seal) 
AMY BURGESS, 


Notary Public. 
Residing at 561 W. 174th St., 
New York City. 
MY COMMISSION EXPIRES: 


Notary Public New York Co., No. 316. 
New York County Register No. 2126. 
Term expires March 30, 1922. 


X. 
The Court erred in admitting in evidence Plain- 
tiff’s “Exhibit 8’’ which is as follows: 
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April 12, 1920. 


Mr. Fred W. Kiesel, 
c/o California National Bank, 
Sacramento, California. 
Dear Mr. Kiesel :— 

I received your favor of the 7th, together 
with the quit claim deed sent by Shearman for 
the hotel property to Mr. Enders, who is will- 
ing to pay $4,000 for the property, but I am 
not satisfied as to the description. It may be 
absolutely correct but I would want to have 
it confirmed by someone who is thoroughly 
conversant with the location. I have submit- 
ted the deed to Mr. J. K. Heslet, Butte, Mont., 
who had a lease on the property for a while, 
and before it is delivered I want to be sure 
that the description is correct. 

Yours sincerely, 
W. A. CLARK. 


Al. 


The Court erred in overruling defendant’s ob- 
jection to the following question asked of Witness 
Shearman and permitting him to answer the same 
to-wit: 

Q. Did you have any conversation with Mr. 
Clark with reference to this deed, with reference 
to the negotiations for any escrow agreement be- 
tween the Natural Mineral Water Company and 
Theodore Enders? 

A. Yes. 

Q. Will you relate what that was, Mr. Shear- 
man? 

A. Mr. Enders took up the matter of the sale 


Theodore Enders 515 


of the property, or the purchase of the property, 
with Mr. Clark, and my best recollection is that 
he told Mr. Clerk that he would like to have the 
deed left at the Bank of Soda Springs, that it was 
more convenient for him, and that he would take it 
up there, and Mr. Clark said as far as he was con- 
cerned that was perfectly agreeable. 

Q. Now was there any other conversation with 
reference to the terms? Did Mr. Clark say anything 
with reference to the terms that the deed should be 
left there on? 

A. At that particular time I think not, not in 
my presence. 


XII. 
The Court erred in admitting in evidence Plain- 
tiff’s “Exhibit 9”. 
H. A. Falkenberg, 
Architect. 


Soda Springs, Idaho, 
March 28, 1919. 
Mr. Fred J. Kiesel, 
309-310 Hudson Building, 
Ogden, Utah. 
Friend Kiesel: 

Received your letter of March 25th and I am 
Inclosing in this letter check for Two Hundred, 
Forty and no hundredths ($240.00) Dollars, 
which amount was agreed upon between us as 
yearly interest to be paid by me until I re- 
ceived the deed for the property. I have not 
received the deed yet. 

I have been in possession of the Idanha now 
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for about one year, having taken over the same 
about April of 1918. Everything is in about. 
the same condition as when taken over. 

Would suggest that I make a trip to Ogden 
in the very near future and then I can see you 
personally and talk all business matters over 
thoroughly with you. I can then answer all 
questions you may wish to ask. 

Expecting to see vou soon and with best re- 
gards, I remain, 

Yours very trulv, 

E/M/F THEODORE ENDERS.” 


XIII. 

The Court erred in overruling defendant’s ob- 
jection to the following questions asked of Witness 
Enders, and permitting the witness to answer the 
same: 

Q. At that time did you have any conversation 
with Mr. Clark in Soda Springs with reference to 
the purchase of the Idanha Hotel? 

A. I suggested to Mr. Clark that the deed he 
left in Soda Springs, as it would be more convenient 
for me, and he said—he told me it would be all right 
and he said “Now, Mr. Enders,” he said, “I want 
you to understand everything you done with Mr. 
Kiesel I am going to back up.” 

A. He means to say that Mr. Kiesel, what I talk 
with him, and bought the Mineral Water Company 
property, after he died he take his place and it 
would be just the same with him as it was with Mr. 
Kiesel, that he back Mr. Kiesel up, and the deed 
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shall be left there in the Soda Springs Bank, and 
on me paying the $4000 then I shall receive the 
deed. 

Q. When you pay the $4000 you were to receive 
the deed. 

A. Yes. 


XIV. 

The Court erred in permitting Witness Enders 
to testify, over defendant’s objection, as follows: 

“A. I told Mr. Clark, I says, “How about pay- 
ment, Mr. Clark? Mr. Kiesel agreed to give me six 
years time to pay it in’, and he said, “that will be 
all right, Mr. Enders, six years time to pay it at 
six per cent, and they wasn’t in any hurry, they 
didn’t need the money very bad, they didn’t want to 
press me any. He said, ‘“‘We know, Mr. Enders, we 
want you to have that property, and we know you 
are entitled to it; you have worked for us for the 
last twelve years, and we have tried to show you 
that we are your friend, we try to do something for 
you.” 

A. From the time I took it over. 

A. That was the 1st of February, 1918. 


XV. 

The Court erred in overruling defendant’s objec- 
tion to the introduction in evidence of Plaintiff’s 
“Exhibit 23”, and permitting the same to be read 
to the jury as follows, to-wit: 
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Mr. Davis: Plaintiff’s Exhibit 23; (Reading) 


“WILLIAM H. JACKSON, JR. 

LOANS, REAL ESTATE, 

INSURANCE. 
Pocatello, Idaho, 
June 15th, 1921. 

Fred J. Kiesel Estate, 

Col. Hudson Bldg., 

Ogden, Utah. 

Gentlemen: 

I have your letter of the 14th inst. regarding 
the insurance on the Idanha Hotel at Soda 
Springs. 

I think the adjusters are working on this 
loss now and will probably want the policies 
within a short time and when they do I will 
let you know. 

I will keep you advised as the case pro- 
gresses. There is nothing we can do at present. 

Yours truly, 
WM. H. JACKSON, Jr., 
- By R. D. Hoskinson.” 
WHJ-H 


XVI. 


The Court erred in overruling the defendant’s ob- 
jection to the following question asked of Witness 
Enders, and permitting witness to testify in re- 
sponse thereto as follows: 

Q. Mr. Enders, during the year from about 
June 7th, 1920, until June 7th, 1921, what was the 
average income to you per month from the Idanha 
Hotel, exclusive of the expenses in operating it? 


A. 


I took a figure on it for three years, and the 


net income was $220 per month. 
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XVII. 

The Court erred in overruling defendant’s objec- 
tion to Plaintiff’s “Exhibit 27” and permitting the 
same to be read in evidence to the jury as follows, 
to-wit: 


“General Office of 
WILLIAM A. CLARK, 
BUTTE, MONTANA. 


Mr. Fred J. Kiesel, 

Ogden, Utah. 
Dear Sir: 

Referring again to your favor of the Ist in- 
stant, to which I replied with the suggestion 
that possibly the parties desirous of purchasing 
the hotel at Soda Springs might be willing to 
increase the price will you kindly let me know 
what, if anything, was done. I however, sug- 
gested to you that it would be better to take 
$4000 rather than miss the sale.” 

MR. DAVIS: The last paragraph I won’t 
read; it has nothing to do with the case. 


Dy. 

The Court erred in overruling defendant’s objec- 
tion to plaintiff’s “Exhibit 28” and permitting the 
same to be read in evidence to the jury as follows, 
to-wit: 


BRITISH & FEDERAL FIRE UNDER- 
WRITERS OF LONDON AND NORWICH, 
ENGLAND. 

PACIFIC DEPARTMENT, 234 Sansome 
Street, San Francisco, Cal. 
san Francisco, Cal., 

Oct. 19, 1921. 


August 27th, 1917. 
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Mr. William H. Jackson, Jr., 
Agent, 

Pocatello, Idaho. 

DEAR SIR: 


CLAIM UNDER POLICY NO. 54277, 
ENDERS. 

I have for acknowledgement vour letter of 
the 14th inst., in which you make inquiry as 
to the status of this claim owing to the great 
length of time since the fire occurred. 

I can only say that circumstances surround- 
ing the case are very unsatisfactory with re- 
spect to the title as affecting the real property 
described in the policies of insurance. 

The case is in the hands of the adjusters and 
will be dealt with upon its merits or demerits 
as mav be shown by the facts in the case when 
they may be unravelled. 

I can only say that we must await the result 
of our adjuster’s further action in the matter. 


Yours very truly. 
J. L. FULLER, 


Manager.” 
XIX. 


The Court erred in overruling and denying de- 
fendant’s motion for non-suit in said cause which 
said motion was as follows, to-wit: 

MR. SHELTON: Now comes the above named 
defendant, and moves the Court to grant a nen- 
suit in this case, upon the following grounds: 


il 


That plaintiff has failed to show that he was 


the sole and unconditional owner of the property, 
namely, the Idanha Hotel, but was only the owner 
of the option to purchase. 
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a. The deed was placed in the Bank of Soda 
Springs to be delivered to him upon the paymen: 
of $4000, and he has never paid that sum, or any 
part thereof. 

b. The agreement on which he relies does not 
bind him to make the payment unless he so elects, 
and there is no valid contract which can be enforced 
to compel him to pay the amount; hence the loss 
necessarily falls on the owner of the property to- 
wit, the Natural Mineral Water Company. 

ce. The agreement which he claims to have had 
with Kiesel and Clark might bind them to convey 
to him, but there is no evidence to establish that 
they could enforce collection and compel him to pur- 
chase the property if he did not so choose. 

d. The Natural Mineral Water Company is not 
shown to have ever authorized the execution or 
delivery in escrow of any deed, or any deed what- 
ever, to the plaintiff, and the deed executed by 
Clark is not authorized by any vote of the board of 
directors, and is without seal, and is without val- 
idity. 

e. It is necessary, for plaintiff to recover, that 
he show cleariy and by competent evidence that he 
was the unconditional owner of the property, by 
clear and positive proof. 

2. The plaintiff must show, as a condition pre- 
cedent to his right to recover, that he gave notice as 
required by the terms of the policy, and that he 
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furnished the proof of loss required by the terms 
of the policy within the sixty days specified, and 
failure so to do preclude his recovery. The waiver 
of the proof of loss attempted to be pleaded is not 
established by any evidence, and plaintiff has no 
valid excuse for not complying with the terms of 
his policy under the terms thereof. 

3. The policy provides that the entire policy 
shall be void if the insured has concealed or misrep- 
resented, in writing or otherwise, any material fact, 
or if the interest of the assured in the property be 
not truly stated therein, or in case of any fraud or 
false swearing by the insured touching any mat- 
ter relating to this insurance or the subject there- 
of, whether before or after the loss. Plaintiff 
specifically sets forth in his proof of loss, sworn to 
by him and made in the form of an affidavit, that 
the Kiesel Estate holds a lien upon the property to 
secure an indebtedness in the sum of $5400. Hse 
stated on the stand that this was untrue, and that 
the Kiesel Estate had no mortgage or lien upon the 
interest or interest in the property whatever. He 
stated the same thing in his complaint, and there- 
by the policy became void by expressed condition 
therein contained. 

4. The policy contained the following condition: 
“This entire policy, unless otherwise provided by 
agreement indorsed hereon or added hereto, shail 
be void, if the subject of the insurance be a building 
on ground not owned by the insured in fee simple.” 


Theodore Enders 523 


The subject of the insurance as specified is as fol- 
lows: “On the three story shingle roof frame 
building, and its additions, if any, of like construc- 
tion communicating and in contact therewith, in- 
cluding foundations, plumbing, electrical wiring 
and stationary heating and lighting apparatus and 
fixtures also all permanent fixtures, awnings, wall 
and ceiling decorations and frescoes, stationary 
scales and elevators, belonging to and constituting 
a part of said building only while occupied for ho- 
tel and apartment purposes, situate No. 70-75 on 
the east side of Dillon Street, between Hooper and 
Railroad Streets, in Soda Springs, Idaho.” 

The Plaintiff at no time ever had a fee simple 
title to the ground on which the building stood. 

5. The insurance was valid and_ enforceable 
only so long as the building was occupied for hotel 
and apartment purposes. The five rooms on the 
ground floor were occupied by a commercial laun- 
dry, and thereby the terms of the policy were in- 
validated and the insurance ceased. 


XX. 

The Court erred in overruling and denying the 
defendant’s motion to instruct the jury to find a 
verdict for the defendant upon the grounds en:- 
bodied and specified in the motion for a non-suit. 


XXI. 
The Court erred in instructing the jury as fol- 
lows: 
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fond 


“If upon the other hand you find that he had 
possession of the property under an agreement with 
the owner, the Natural Water Company, Mineral 
water Company, if he had possession of the prop- 
erty under an agreement with that company that 
they would sell to him and give him a deed for a 
certain stipulated price and within a certain length 
of time, and upon certain specified conditions, and 
upon the other hand he himself had entered into an 
obligation to take it upon that condition, so that the 
minds of the two parties met, one being obligated 
in law to sell and the other being equally obligated 
in law to buy, so that if he didn’t pay the $4000 
the Mineral Water Company could have sued him 
and recovered judgment against him for the 
amount, I say if those were the conditions, then 
the contract was not a mere option, but was abso- 
lute on the part of each party thereto, and under 
the construction to be put upon this clause in the 
policy he would be the unconditional and sole owner 
of the property. You will see that under the facts 
of the case the critical question upon that defense 
is as to whether or not Mr. Enders had a mere 
right to purchase if he wanted to, or whether he 
had bound himself to purchase, to buy, and hence 
had become absolutely obligated to the company to 
pay the $4000.” 


XXII. 

The Court erred in instructing the jury as fol- 
lows, to-wit: 

“Of course you will understand, gentlemen, that 
this defense is applicable only to the statements of 
the insurance policy covering the building; it hasn’t 
anything to do with the personal property, the con- 
tents of the building, for, as I understand, no ques- 
tion is raised here as to the ownership of the per- 
sonal property. If that not right? There is no ques- 
tion raised as to the ownership of the personal 
property?” 
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XXIII. 


; The Court erred in instructing the jury as fol- 
OWS: 

“To be more specific, if, before the sixty-day per- 
iod expired, here, the insurance company, through 
its agents and adjusters, lulled the plaintiff into 
the belief, and he acted reasonably under all the 
circumstances, if, I say, acting reasonably, he was 
lulled into the belief, lulled by them, that these for- 
mal proofs were unnecessary, that they would not 
be required, that he need not go to the trouble of 
making them, and permitted him to act upon that 
belief until his sixty-day period had expired, then 
the companies would be estopped, they would not be 
heard to set up such a defense or to demand com- 
pliance with that provision. You have heard the 
testimony upon that point, and you are to say 
whether or not the companies, through their agen- 
cies, did so lead the plaintiff to believe, and whether 
he did act reasonably in acting upon such belief. 
You may consider too the conduct of the defendants 
as shown by their authorized agents, even after the 
sixty-day period elapsed, as bearing upon the ques- 
tion as to whether or not they intended to and did 
waive compliance with this provision, or whether at 
all times they intended to demand compliance there- 
with. Consider the letters which were written and 
the conversations which were had, as you may find 
them to be, and say whether or not there was a 
waiver, whether both parties understood that com- 
pliance with this‘provision in the policies was to 
be waived.” 


XXIV. 


The Court erred in instructing the jury as fol- 
lows, to-wit: 

“There is a third proposition by way of defense, 
to which I have in an indirect way at least already 
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alluded, but it is based upon this provision of the 
policy: ‘This entire policy shall be void if the in- 
sured has concealed or misrepresented, in writing 
or otherwise, anv material fact or circumstance con- 
cerning this insurance or the subject thereof; or if 
the interest of the insured in the property be not 
truly stated herein; or in case of any fraud or false 
swearing by the insured touching any matter relat- 
ing to this insurance or the subject thereof, whether 
before or after a loss.’ You may say whether or 
not the plaintiff did act fraudulently, did wilfully 
make false representations, either before or after 
the loss. Your attention, I think, has already been 
called to a certain proof of loss, sworn proof of loss, 
which he tendered to the insurance companies or their 
adjusters after they wrote him a letter advising him 
that he must comply with the terms of the policies, 
fully comply, and thereupon it seems he sent in this 
formal proof of loss, which was sworn to. Attention 
is called to the fact, as claimed at least by the defend- 
ants, that there are false statements, material state- 
ments as to his ownership of the property and what 
was due upon it, and the interest of other persons in 
the property, and if you find that he thereby intended 
to defraud the defendants or mislead them or de- 
ceive them, in those sworn proofs and swore false- 
ly as to material facts touching these matters, 
which were matters of material interest and  in- 
quiry to the insurance companies, then you should 
enforce this provision in the policy, which declares 
that it shall be void in case of fraud or false swear- 
ing by the insured touching any matter relating to 
the inquiry or the subject thereof, whether before 
or after loss. 


XXV. 
The Court erred in refusing at the request of 
the defendant to instruct the jury that in the proof 
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of loss it was specifically stated that there was a 
commercial laundry in operation, and that the pol- 
icy was not in force or effect so long as the building 
was not confined entirely to hotel and apartment 
purposes. 


XXVI. 
The Court erred in instructing the jury as fol- 
lows: 


“Now I have further to say to you that while 
that is an express, binding provision in the policy, 
and compliance therewith is a condition precedent 
to the right of the insured to recover, it may be 
waived by the insurance company, or the company 
may act in such a way that it is to be regarded as 
estopped, as we put it, from setting up such an ob- 
jection or defense; and the contention of the in- 
sured here, Mr. Enders, is that these companies did 
SO waive compliance with this provision, and did so 
act that they should be held to be estopped. By es- 
toppel, generally speaking, is meant that where re- 
lations exist between the parties, as here, and one 
of them is supposed to do something before he has 
a right to demand performance on the part of the 
other, if the other party, here the insurance com- 
pany, acts in such way as to mislead the insured, 
to his loss, then the insurance company cannot be 
heard to assert its right under the policy.” 


XXVII. 

The Court erred in submitting to the jury the 
question of whether the plaintiff was the owner in 
fee-simple of the property covered by the insurance, 
and failing to instruct them that under the allega- 
tions of the complaint he could not recover by ascer- 
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taining that he was the owner in possession of the 
property under an executory contract of sale and 
not the owner in fee-simple. 


XXVIII. 
The Court erred in rendering and entering judg- 
ment for the plaintiff on the verdict of the jury. 


XXIX. 
The Court erred in receiving and accepting the 
the verdict of the jury in favor of the plaintiff and 
against the defendant. 


XXX. 
The Court erred in ordering judgment for the 
plaintiff and against the defendant. 
WHEREFORE, the defendant prays that the 
judgment of the District Court may be reversed. 
GEORGE F. SHELTON, 
WHITE & BENTLEY, 
Attorneys for Defendant. 


Filed, March 20, 1923, 
W. D. McREYNOLDS, Clerk. 


(Title of Court and Cause. ) 
No. 358. 


British & Federal Fire Underwriters of the 
Norwich Union Fire Insurance Society, a Cor- 
poration, Defendant.) 


ASSIGNMENT OF ERRORS. 
The defendant in this action in connection with 
its petition for a writ of error makes the following 
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Assignment of Errors which it avers occurred upon 
the trial of the cause, to-wit: 


Ip 
The Court erred in permitting the plaintiff to 
amend his complaint at trial of said cause. 


Jul: 

The Court erred in permitting the plaintiff to 
amend his complaint at the trial of said cause in 
order to plead a waiver in the nature of an estoppel 
by the adjuster, of the requirement of the policy 
that plaintiff furnish proof of loss to defendant. 


III. 

The Court erred in overruling defendant’s ob- 
jection to any evidence in the case at the opening of 
plaintiff’s case after the first witness, Theodore 
Enders, had been produced on behalf of plaintiff 
and duly sworn. 


Vs 

The Court erred in holding that the provision of 
the policy “Loss if any on building only, subject, 
however, to all the terms and conditions hereinaf- 
ter set forth, payable to the assured and Fred J. 
Kiesel estate mortgagee,’’ was immaterial to the 
right of the plaintiff to recover when it was made 
to appear that Fred J. Kiesel Estate was not a 
mortgagee and had no interest in the property cov- 
ered by the insurance or in the insurance itself. 
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We 

The Court erred in holding that the allegations 
of the complaint that the Fred J. Kiesel Estate was 
not a mortgagee and had no interest whatever in 
the property and that the Natural Mineral Water 
Company as the ultimate owner of the property or 
the person who had the ultimate title should have 
been made and specified as the beneficiary in said 
policy was an immaterial allegation and in no way 
affected the right of the plaintiff to recover. 


VI 
The Court erred in holding that the plaintiff 
could recover in this action under the allegations 
of his complaint without any reformation of the 
contract of insurance to conform to the facts as 
set forth in his complaint. 


VIL. 

The Court erred in overruling defendant’s objec- 
tion to the following question asked of the witness 
Theodore Enders, and permitting the witness to 
testify in response thereto, to-wit: 

Q. Did you have any negotiations with refer- 
ence to the purchase of the Idanha Hotel and the 
land it stood on? 

A. Yes, sir. 

Q. Who did you have the negotiations with? 

A. With the Natural Mineral Water Company 
through Fred J. Kiesel, through Clark. 
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W. A. Clark? 
Yes. 
When was that, Mr. Enders? 
You mean to say— 
When you had your first negotiations. 
That was in 717. 
Yes. Did you make arrangements for the 
— of the property at that time? 
A. I did with Mr.—I did, yes. 
Q. You did, yes. Was that your answer? 
A. Yes, I did. 
Q. Were those negotiations with Mr. Kiesel 
orally? 
A. Yes, sir. 


OPOPOoPEO 


VIII. 

The Court erred in overruling the defendant’s 
objection to the following question asked of witness 
Theodore Enders. 

Q. Did you purchase the hotel at that time, Mr. 
Enders? 

A. Yes, sir. 


Ix, 

The Court erred in permitting to be introduced 
in evidence and read to the jury Plaintiff’s Exhibit 
“A” beine“Quit Claim Deed” as follows, to-wit: 

THIS INDENTURE, Made this 12th day of 
April, A. D. 1920, between Natural Mineral Water 
Company, a corporation organized and existing un- 
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der and by virtue of the Laws of the State of Idaho, 
the party of the first part and THEODORE EN- 
DERS, of Soda Springs, Caribou County, State of 
Idaho, the party of the second part, WITNESS- 
ETH :— 

That the said party of the first part, for and in 
consideration of the sum of FOUR THOUSAND 
DOLLARS ($4,000.00) lawful money of the United 
States of America to it in hand paid by the party 
of the second part, the receipt whereof is hereby 
acknowledged, does by these presents sell, convey 
and quit claim unto the said party of the second 
part, all of those certain lots, pieces or parcels of 
land situate, lying and being in Caribou County, 
State of Idaho, to-wit:— 

The North Half (N14) of Lot Four (4), and all 
of Lot Five (5), in Block Thirty-eight (388), in 
Soda Springs, Caribou County, State of Idaho. 

TO HAVE AND TO HOLD all and singular the 
said premises, together with the appurtenances 
unto the said party of the second part, and to his 
heirs and assigns. 

IN WITNESS WHEREOF, the said party of th 
first part has caused its corporate name to be here- 
unto subscribed by its President, and its Corporate 
Seal affixed this 12th day of April, A. D. 1920. 

NATURAL MINERAL WATER COMPANY. 

By W. A. Clark, 
Exhibit 4. Its President. 
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STATE OF NEW YORK, ) 
) ss. 
New York Cou ) 
On this 12th ant oe April, A. D. 1920, before me, 


Amy Burgess, a Notary Public in and for said 
County and State, personally appeared, WILLIAM 
A. CLARK, known to me to be the President of 
the Corporation that executed the above and fore- 
going instrument, and acknowledged to me that 
sald corporation executed the same. 

(Notarial Seal) 

AMY BURGESS, 


Notary Public. 
Residing at 561 W. 174th St., 


New York City. 
MY COMMISSION EXPIRES: 
Notary Public New York Co., No. 316. 


New York County Register No. 2126. 
Term expires March 30, 1922. 


ae 
The Court erred in admitting in evidence Plain- 
tiff’s “Exhibit 8’’ which is as follows: 
April 12, 1920. 


Mr. Fred W. Kiesel, 
c/o California National Bank, 
Sacramento, California. 
Dear Mr. Kiesel:— 

I received your favor of the 7th, together 
with the quit claim deed sent by Shearman for 
the hotel property to Mr. Enders, who is will- 
ing to pay $4,000 for the property, but I am 
not satisfied as to the description. It may be 
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absolutely correct but I would want to have 
it confirmed by someone who is thoroughly 
conversant with the location. I have submit- 
ted the deed to Mr. J. K. Heslet, Butte, Mont., 
who had a lease on the property for a while, 
and before it is delivered I want to be sure 
that the description is correct. 

Yours sincerely, 

W. A. CLARK. 
XI. 

The Court erred in overruling defendant’s ob- 
jection to the following question asked of Witness 
Shearman and permitting him to answer the same 
to-wit: 

Q. Did you have any conversation with Mr. 
Clark with reference to this deed, with reference 
to the negotiations for any escrow agreement be- 
tween the Natural Mineral Water Company and 
Theodore Enders? 

A. Yes. 

Q. Will you relate what that was, Mr. Shear- 
man? 

A. Mr. Enders took up the matter of the sale 
of the property, or the purchase of the property, 
with Mr. Clark, and my best recollection is that 
he told Mr. Clerk that he would like to have the 
deed left at the Bank of Soda Springs, that it was 
more convenient for him, and that he would take it 
up there, and Mr. Clark said as far as he was con- 
cerned that was perfectly agreeable. 

Q. Now was there any other conversation with 
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reference to the terms? Did Mr. Clark say anything 
with reference to the terms of the deed should be left 
there on? 

A. At that particular time I think not, not in 
my presence. 


XII. 
The Court erred in admitting in evidence Plain- 
ors “Exhibit 9”. 
H. A. Falkenberg, 
Architect. 


Soda Springs, Idaho, 
March 28, 1919. 
Mr. Fred J. Kiesel, 
309-310 Hudson Building, 
Ogden, Utah. 
Friend Kiesel: 

Received your letter of March 25th and I am 
Inclosing in this letter cheek for Two Hundred, 
Forty and no hundredths ($240.00) Dollars, 
which amount was agreed upon between us as 
yearly interest to be paid by me until IJ re- 
ceived the deed for the property. I have not 
received the deed vet. 

I have been in possession of the Idanha now 
for about one year, having taken over the same 
about April of 1918. Evervthing is in about 
the same condition as when taken over. 

Would suggest that I make a trip to Ogden 
in the very near future and then I can see you 
personally and talk all business matters over 
thoroughly with vou. I ean then answer all 
questions you may wish to ask. 

Expecting to see you soon and with best re- 
gards, I remain. 

Yours very truly, 
E/M/F THEODORE ENDERS.” 
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XIII. 

The Court erred in overruling defendant’s ob- 
jection to the following questions asked of Witness 
Enders, and permitting the witness to answer the 
same: 

Q. At that time did you have any conversation 
with Mr. Clark in Soda Springs with reference to 
the purchase of the Idanha Hotel? 

A. I suggested to Mr. Clark that the deed be 
left in Soda Springs, as it would be more convenient 
for me, and he said—he told me it would be all right 
and he said ‘Now, Mr. Enders,” he said, “I want 
you to understand Smet you done with Mr. 
Kiesel I am going to back up.” 

A. He means to say that Mr. Kiesel, what I ‘talk 
with him, and bought the Mineral Water Company 
property, after he died he take his place and it 
would be just the same with him as it was with Mr. 
Kiesel, that he back Mr. Kiesel up, and the deed 
shall be left there in the Soda Springs Bank, and 
on me paying the $4000 then I shall receive the 
deed. 

Q. When you pay the $4000 you were to receive 
the deed. 

A. Yes. 


XIV. 
The Court erred in permitting Witness Enders 
to testify, over defendant’s objection, as follows: 
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“A. I told Mr. Clark, I says, ‘““How about pay- 
mnt, Mr. Clark? Mr. Kiesel agreed to give me six 
years time to pay it in’, and he said, “that will be 
all right, Mr. Enders, six years time to pay it at 
six per cent, and they wasn’t in any hurry, they 
didn’t need the money very bad, they didn’t want to 
press me any. He said, ““We know, Mr. Enders, we 
want you to have that property, and we know you 
are entitled to it; you have worked for us for the 
last twelve years, and we have tried to show you 
that we are your friend, we try to do something for 
you.” 

A. From the time I took it over. 


A. That was the 1st of February, 1918. 


XV. 


The Court erred in overruling defendant’s objec- 
tion to the introduction in evidence of Plaintiff’s 
“Exhibit 23”, and permitting the same to be read 
to the jury as follows, to-wit: 


Mr. Davis: Plaintiff’s Exhibit 23; (Reading) 


“WILLIAM H. JACKSON, JR. 

LOANS, REAL ESTATE, 

INSURANCE. 
Pocatello, Idaho, 
June 15th, 1921. 

Fred J. Kiesel Estate, 

Col. Hudson Bldg., 

Ogden, Utah. 
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Gentlemen: 

I have your letter of the 14th inst. regarding 
the insurance on the Idanha Hotel at Soda 
Springs. 

I think the adjusters are working on this 
loss now and will probably want the policies 
within a short time and when they do I[ will 
let you know. 


I will keep you advised as the case pro- 
gresses. There is nothing we can do at present. 


Yours truly, 


WM. H. JACKSON, IJr., 
WHJ-H By R..D. Hoskinsen.” 


XVI. 

The Court erred in overruling the defendant’s ob- 
jection to the following question asked of Witness 
Enders, and permitting witness to testify in re- 
sponse thereto as follows: 

Q. Mr. Enders, during the year from about 
June 7th, 1920, until June 7th, 1921, what was the 
average income to you per month from the Idanha 
Hotel, exclusive of the expenses in operating it? 

A. I took a figure on it for three years, and the 
net income was $220 per month. 


XVII. 

The Court erred in overruling defendant’s objec- 
tion to Plaintiff’s “Exhibit 27” and permitting the 
same to be read in evidence to the jury as follows, 
to-wit: 
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“General Office of 
WILLIAM A. CLARK, 
BUTTE, MONTANA. 
August 27th, 1917. 
Mr. Fred J. Kiesel, 
Ogden, Utah. 
Dear Sir: 

Referring again to your favor of the lst in- 
stant, to which I replied with the suggestion 
that possibly the parties desirous of purchasing 
the hotel at Soda Springs might be willing to 
increase the price will you kindly let me know 
what, if anything, was done. I however, sug- 
gested to you that it would be better to take 
$4000 rather than miss the sale.” 

MR. DAVIS: The last paragraph I won’t 
read; it has nothing to do with the case. 


XVIII. 

The Court erred in overruling defendant’s objec- 
tion to plaintiff’s ‘Exhibit 28” and permitting the 
same to be read in evidence to the jury as follows, 
to-wit: 

BRITISH & FEDERAL FIRE UNDER- 
WRITERS OF LONDON AND NORWICH, 
ENGLAND. 

PACIFIC DEPARTMENT, 234 Sansome 


Street, San Francisco, Cal. 
San Francisco, Cal., 


Oct. 19, 1921. 
Mr. William H. Jackson, Jr., 
Agent, 
Pocatello, Idaho. 
DEAR SIR: 
CLAIM UNDER POLICY NO. 54277, 
ENDERS. 


I have for acknowledgement your letter of 
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the 14th inst., in which you make inquiry as 
to the status of this claim owing to the great 
length of time since the fire occurred. 


I can only say that circumstances surround- 
ing the case are very unsatisfactory with re- 
spect to the title as affecting the real property 
described in the policies of insurance. 


The case is in the hands of the adjusters and 
will be dealt with upon its merits or demerits 
as may be shown by the facts in the case when 
they may be unravelled. 


I can only say that we must await the result 
of our adjuster’s further action in the matter. 


Yours very truly, 
J. L. FULGER, 
Manager.” 


XIX. 
The Court erred in overruling and denying de- 
fendant’s motion for non-suit in said cause which 
said motion was as follows, to-wit: 


MR. SHELTON: Now comes the above named 
defendant, and moves the Court to grant a non- 
suit in this case, upon the following grounds: 


1. That plaintiff has failed to show that he was 
the sole and unconditional owner of the property, 
namely, the Idanha Hotel, but was only the owner 
of the option to purchase. 


a. The deed was placed in the Bank of Soda 
Springs to be delivered to him upon the payment 
of $4000, and he has never paid that sum, or any 
part thereof. 
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b. The agreement on which he relies does not © 
bind him to make the payment unless he so elects, 
and there is no valid contract which can be enforced 
to compel him to pay the amount; hence the loss 
necessarily falls on the owner of the property to- 
wit, the Natural Mineral Water Company. 


ce. The agreement which he claims to have had 
with Kiesel and Clark might bind them to convey 
to him, but there is no evidence to establish that 
they could enforce collection and compel him to pur- 
chase the property if he did not so choose. 


d. The Natural Mineral Water Company is not 
shown to have ever authorized the execution or 
delivery in escrow of any deed, or any deed what- 
ever, to the plaintiff, and the deed executed by 
Clark is not authorized by any vote of the board of 
directors, and is without seal, and is without val- 
idity. 

e. It is necessary, for plaintiff to recover, that. 
he show clearly and by competent evidence that he 
was the unconditional owner of the property, by 
clear and positive proof. 


2. The plaintiff must show, as a condition pre- 
eedent to his right to recover, that he gave notice as 
required by the terms of the policy, and that he 
furnished the proof of loss required by the terms 
of the policy within the sixty days specified, and 
failure so to do preclude his recovery. The waiver 
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of the proof of loss attempted to be pleaded is not 
established by any evidence, and plaintiff has no 
valid excuse for not complying with the terms of 
his policy under the terms thereof. 


3. The policy provides that the entire policy 
shall be void if the insured has concealed or misrep- 
resented, in writing or otherwise, any material fact, 
or if the interests of the assured in the property be 
not truly stated therein, or in case of any fraud or 
false swearing by the insured touching any mat- 
ter relating to this insurance or the subject there- 
of, whether before or after the loss. Plaintiff 
specifically sets forth in his proof of loss, sworn to 
by him and made in the form of an affidavit, that 
the Kiesel Estate holds a lien upon the property to 
secure an indebtedness in the sum of $5400. He 
stated on the stand that this was untrue, and that 
the Kiesel Estate had no mortgage or lien upon the 
interest or interest in the property whatever. He 
stated the same thing in his complaint, and there- 
by the policy became void by expressed condition 
therein contained. 


4. The policy contained the following condition: 
“This entire policy, unless otherwise provided by 
agreement indorsed hereon or added hereto, shall 
be void, if the subject of the insurance be a building 
on ground not owned by the insured in fee simple.” 
The subject of the insurance as specified is as fol- 
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lows: ‘On the three story shingle roof frame 
building, and its additions, if any, of like construc- 
tion communication and in contact herewith, in- 
cluding foundations, plumbing, electrical wiring 
and stationary heating and lighting apparatus and 
fixtures also all permanent fixtures, awnings, wall 
and ceiling decorations and frescoes, stationary 
scales and elevators, belonging to and constituting 
a part of said building, only while occupied for ho- 
tel and apartment purposes, situate No. 70-75 on 
the east side of Dillon Street, between Hooper and 
Railroad Streets, in Soda Springs, Idaho.” 

The Plaintiff at no time ever had a fee simple 
title to the ground on which the building stood. 


5. The insurance was valid and _ enforceable 
only so long as the building was occupied for hotel 
and apartment purposes. The five rooms on the 
ground floor were occupied by a commercial laun- 
dry, and thereby the terms of the policy were in- 
validated and the insurance ceased. 


XX. 


The Court erred in overruling and denying the 
defendant’s motion to instruct the jury to find a 
verdict for the defehdant upon the grounds em- 
bodied and specified in the motion for a non-suit. 


XXI. 


The Court erred in instructing the jury as fol- 
lows: 
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“Tf upon the other hand you find that he had 
possession of the property under an agreement with 
the owner, the Natural Water Company, Mineral 
water Company, if he had possession of the prop- 
erty under an agreement with that company that 
they would sell to him and give him a deed for a 
certain stipulated price and within a certain length 
of time, and upon certain specified conditions, and 
upon the other hand he himself had entered into an 
obligation to take it upon that condition, so that the 
minds of the two parties met, one being obligated 
in law to sell and the other being equally obligated 
in law to buy, so that if he didn’t pay the $4000 
the Mineral Water Company could have sued him 
and recovered judgment against him for the 
amount, I say if those were the conditions, then 
the contract was not a mere option, but was abso- 
lute on the part of each party thereto, and under 
the construction to be put upon this clause in the 
policy he would be the unconditional and sole owner 
of the property. You will see that under the facts 
of the case the critical question upon that defense 
is as to whether or not Mr. Enders had a mere 
right to purchase if he wanted to, or whether he 
had bound himself to purchase, to buy, and hence 
had become absolutely obligated to the company to 
pay the $4000.” 


XXII. 


The Court erred in instructing the jury as fol- 
lows, to-wit: 


“Of course you will understand, gentlemen, that 
this defense is applicable only to the statements of 
the insurance policy covering the building; it hasn’t 
anything to do with the personal property, the con- 
tents of the building, for, as I understand, no que 
tion is raised here as to the ownership of the per- 
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sonal property. If that not right? There is no ques- 
tion raised as to the ownership of the personal 
property?” 


XXIII. 


The Court erred in instructing the jury as fol- 
lows: 


“To be more specific, if, before the sixty-day per- 
iod expired, here, the insurance company, through 
its agents and adjusters, lulled the plaintiff into 
the belief, and he acted reasonably under all the 
circumstances, if, I say, acting reasonably, he was 
lulled into the belief, lulled by them, that these for- 
mal proofs were unnecessary, that they would not 
be required, that he need not go to the trouble of 
making them, and permitted him to act upon that 
belief until his sixty-day period had expired, then 
the companies would be estopped. they would not be 
heard to set up such a defense or to demand com- 
pliance with that provision. You have heard the 
testimony upon that point, and you are to say 
whether or not the companies, through their agen- 
cies, did so lead the plaintiff to believe, and whether 
he did act reasonably in acting upon such belief. 
You may consider too the conduct of the defendants 
as shown by their authorized agents, even after the 
sixty-day period elapsed, as bearing upon the ques- 
tion as to whether or not they intended to and did 
waive compliance with this provision, o1 whether at 
all times they intended to demand compliance there- 
with. Consider: the letters which were written and 
the conversations which were had, as you may find 
them to be, and say whether or not there was a 
waiver, whether both parties understood that com- 
pliance with this provision in the policies was to 
be waived.” 
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XXIV. 


The Court erred in instructing the jury as fol- 
lows, to-wit: 


“There is a third proposition by way of defense, 
to which I have in an indirect way at least already 
alluded, but it is based upon this provision of the 
policy: ‘This entire policy shall be void if the in- 
sured has concealed or misrepresented, in writing 
or otherwise, any material fact or circumstance con- 
cerning this insurance or the subject thereof; or if 
the interest of the insured in the property be not 
truly stated herein; or in case of any fraud or false 
swearing by the insured touching any matter relat- 
ing to this insurance or the subject thereof, whether 
before or after a loss.’ You may say whether or 
not the plaintiff did act fraudulently, did wilfully 
make false representations, either before or after 
the loss. Your attention, I think, has already been 
called to a certain proof of loss, sworn proof of loss, 
which he tendered to the insurance companies or their 
adjusters after they wrote him a letter advising him 
that he must comply with the terms of the policies, 
fully comply, and thereupon it seems he sent in this 
formal proof of loss, which was sworn to. Attention 
is called to the fact, as claimed at least by the defend- 
ants, that there are false statements, material state- 
ments as to his ownership of the property and what 
was due upon it, and the interest of other persons in 
the property, and if you find that he thereby intended 
to defraud the defendants or mislead them or de- 
ceive them, in those sworn proofs and swore false- 
ly as to material facts touching these matters, 
which were matters of material interest and  in- 
quiry to the insurance companies, then you should 
enforce this provision in the policy, which declares 
that it shall be void in case of fraud or false swear- 
ing by the insured touching any matter relating to 
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the inquiry or the subject thereof, whether before 
or after loss. 


XXV. 

The Court erred in refusing at the request of 
the defendant to instruct the jury that in the proof 
of loss it was specifically stated that there was a 
commercial laundry in operation, and that the pol- 
icy was not in force or effect so long as the building 
was not confined entirely to hotel and apartmer 
purposes. 


XXVI. 


The Court erred in instructing the jury as fol- 
lows: 


“Now I have further to say to you that while 
that is an express, binding provision in the policy, 
and compliance therewith is a condition precedent 
to the right of the insured to recover, it may be 
waived by the insurance company, or the company 
may act in such a way that it is to be regarded as 
estopped, as we put it, from setting up such an ob- 
jection or defense; and the contention of the in- 
sured here, Mr. Enders, is that these companies did 
SO waive compliance with this provision, and did so 
act that they should be held to be estopped. By es- 
toppel, generally speaking, is meant that where re- 
lations exist between the parties, as here, and one 
of them is supposed to do something before he has 
a right to demand performance on the part of the 
other, if the other party, here the insurance com- 
pany, acts in such way as to mislead the insured, 
to his loss, then the insurance company cannot he 
heard to assert its right under the policy.” 
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XXVII. 

The Court erred in submitting to the jury the 
question of whether the plaintiff was the owner in 
fee-simple of the property covered by the insurance, 
and failing to instruct them that under the allega- 
tions of the complaint he could not recover by ascer- 
taining that he was the owner in possession of the 
property under an executory contract of sale and 
not the owner in fee-simple. 


XXVIII. 
The Court erred in rendering and entering judg- 
ment for the plaintiff on the verdict of the jury. 


XXIX. 
The Court erred in receiving and accepting the 
the verdict of the jury in favor of the plaintiff and 
against the defendant. 


XXX. 


The Court erred in ordering judgment for the 
plaintiff and against the defendant. 
WHEREFORE, the defendant prays that the 
judgment of the District Court may be reversed. 
GEORGE F. SHELTON, 
WHITE & BENTLEY, 
Attorneys for Defendant. 
Filed, March 20, 1928, 
W. D. McREYNOLDS, Clerk. 
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(Title of Court and Cause.) 
No. 359 
(Commercial Union Assurance Company, Lim- 
ited, a Corporation, Defendant. ) 
ASSIGNMENT OF ERRORS. 

The defendant in this action in connection with 
its petition for a writ of error makes the following 
Assignment of Errors which it avers occurred upon 
the trial of the cause, to-wit: 


i. 
The Court erred in permitting the plaintiff to 
amend his complaint at trial of said cause. 


II. 

The Court erred in permitting the plaintiff to 
amend his complaint at the trial of said cause in 
order to plead a waiver in the nature of an estoppel 
by the adjuster, of the requirement of the policy 
that plaintiff furnish proof of loss to defendant. 


ITI. 

The Court erred in overruling defendant’s ob- 
jection to any evidence in the case at the opening of 
plaintiff’s case after the first witness, Theodore 
Enders, had been produced on behalf of plaintiff 
and duly sworn. 


ive 
The Court erred in holding that the provision of 
the policy “Loss if any on building only, subject, 
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however, to all the terms and conditions hereinaf- 
ter set forth, payable to the assured and Fred J. 
Kiesel estate, mortgagee,” was immaterial to the 
right of the plaintiff to recover when it was made 
to appear that Fred J. Kiesel Estate was not a 
mortgagee and had no interest in the property cov- 
ered by the insurance or in the insurance itself. 


v. 

The Court erred in holding that the allegations 
of the complaint that the Fred J. Kiesel Estate was 
not a mortgagee and had no interest whatever in 
the property and that the Natural Mineral Water 
Company as the ultimate title should have 
been made and specified as the beneficiary in said 
policy was an immaterial allegation and in no way 
affected the right of the plaintiff to recover. 


VI. 


The Court erred in holding that the plaintify 
could recover in this action under the allegations 
of his complaint without any reformation of the 
contract of insurance to conform to the facts as 
set forth in his complaint. 


VII. 

The Court erred in overruling defendant’s objec- 
tion to the following question asked of the witness 
Theodore Enders, and permitting the witness to 
testify in response thereto, to-wit: 
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Q. Did you have any negotiations with refer- 
ence to the purchase of the Idanha Hotel and the 
land it stood on? 

A. Yes, sir. 

Q. Who did you have the negotiations with? 

A. With the Natural Mineral Water Company 
through Fred J. Kiesel, through Clark. 

W. A. Clark? 

Yes. 

When was that, Mr. Enders’? 

You mean to say— 

When you had your first negotiations. 

That was in 717. 

Yes. Did you make arrangements for the 
— of the property at that time? 

A. I did with Mr.—lI did, yes. 

Q. You did, yes. Was that your answer? 

A. Yes, I did. 

Q. Were those negotiations with Mr. Kiesel 
orally? 

A. Yes, sir. 


OPOPOPO 


VIII. 

The Court -erred in overruling the defendant’ 
objection to the following question asked of witness 
Theodore Enders. 

Q. Did you purchase the hotel at that time, Mr. 
Enders? 

A. Yes, sir. 
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IX. 

The Court erred in permitting to be introduced 
in evidence and read to the jury Plaintiff’s Exhibit 
“4”, being “Quit Claim Deed” as follows, to-wit: 

THIS INDENTURE, Made this 12th day « 
April, A. D. 1920, between Natural Mineral Water 
Company, a corporation organized and existing un- 
der and by virtue of the Laws of the State of Idaho, 
the party of the first part and THEODORE EN- 
DERS, of Soda Springs, Caribou County, State of 
Idaho, the party of the second part, WITNESS 
ETH :— 

That the said party of the first part, for and in 
consideration of the sum of FOUR THOUSAND 
DOLLARS ($4,000.00) lawful money of the Unite” 
States of America to it in hand paid by the part: 
of the second part, the receipt whereof is hereby 
acknowledged, does by these presents sell, convey 
and quit claim unto the said party of the second 
part, all of those certain lots, pieces or parcels of 
land situate, lying and being in Caribou County, 
State of Idaho, to-wit:— 

The North Half (N%) of Lot Four (4), and all 
of Lot Five (5), in Block Thirty-eight (38), i: 
Soda Springs, Caribou County, State of Idaho. 

TO HAVE AND TO HOLD all and singular the 
said premises, together with the appurtenances 
unto the said party of the second part, and to his 
heirs and assigns. 
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IN WITNESS WHEREOF, the said party of the 
first part has caused its corporate name to be here- 
unto subscribed by its President, and its Corporate 
Seal affixed this 12th day of April, A. D. 1920. 

NATURAL MINERAL WATER COMPANY. 


By W. A. Clark, 
Exhibit 4. Its President. 
STATE OF NEW YORK, _) 
) ss. 
New York County, ) 


On this 12th day of April, A. D. 1920, before me, 
Amy Burgess, a Notary Public in and for said 
County and State, personally appeared, WILLIAM 
A. CLARK, known to me to be the President of 
the Corporation that executed the above and fore- 
going instrument, and acknowledged to me that 
said corporation executed the same. 

(Notarial Seal) 
AMY BURGESS, 


Notary Public. 
Residing at 561 W. 174th St., 
New York City. 
MY COMMISSION EXPIRES: 


Notary Public New York Co., No. 316. 
New York County Register No. 2126. 
Term expires March 30, 1922. 


X. 
The Court erred in admitting in evidence Plain- 
tiff’s “Exhibit 8”’ which is as follows: 
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April 12, 1920. 


Mr. Fred W. Kiesel, 
c/o California National Bank, 
Sacramento, California. 
Dear Mr. Kiesel:— 

I received your favor of the 7th, together 
with the quit claim deed sent by Shearman for 
the hotel property to Mr. Enders, who is will- 
ing to pay $4,000 for the property, but I am 
not satisfied as to the description. It may be 
absolutely correct but I would want to have 
it confirmed by someone who is thoroughly 
conversant with the location. I have submit- 
ted the deed to Mr. J. K. Heslet, Butte, Mont., 
who had a lease on the property for a while, 
and before it is delivered I want to be sure 
that the description is correct. 

Yours sincerely, 
W. A. CLARK. 


XI. 


The Court erred in overruling defendant’s ob- 
jection to the following question asked of Witness 
Shearman and permitting him to answer the same 
to-wit: 

Q. Did you have any conversation with Mr. 
Clark with reference to this deed, with reference 
to the negotiations for any escrow agreement he- 
tween the Natural Mineral Water Company and 
Theodore Enders? 

A. Yes. 

Q. Will you relate what that was, Mr. Shear- 
man? 

A. Mr. Enders took up the matter of the sale 
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of the property, or the purchase of the property, 
with Mr. Clark, and my best recollection is that 
he told Mr. Clark that he would like to have the 
deed left at the Bank of Soda Springs, that it wa: 
more convenient for him, and that he would take it 
up there, and Mr. Clark said as far as he was con- 
cerned that was perfectly agreeable. 

Q. Now was there any other conversation with 
reference to the terms? Did Mr. Clark say anything 
with reference to the terms that the deed should be 
left there on? 

A. At that particular time I think not, not in 
my presence. 


XII. 
The Court erred in admitting in evidence Plain- 
tiff’s “Exhibit 9”. 
H. A. Falkenherg, 
Architect. 


Soda Springs, Idaho, 
March 28, 1919. 
Mr. Fred J. Kiesel, 
309-310 Hudson Building, 
Ogden, Utah. 
Friend Kiesel: 

Received your letter of March 25th and I am 
Inclosing in this letter check for Two Hundred, 
Forty and no hundredths ($240.00) Dollars, 
which amount was agreed upon between us as 
yearly interest to be paid by me until I re- 
ceived the deed for the property. I have not 
received the deed yet. 

I have been in possession of the Idanha now 
for about one year, having taken over the same 
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about April of 1918. Everything is in about 
the same condition as when taken over. 

Would suggest that I make a trip to Ogden 
in the very near future and then I can see you 
personally and talk all business matters over 
thoroughly with you. I can then answer all 
questions you may wish to ask. 

Expecting to see vou soon and with best re- 
gards, I remain, 

Yours verv trulv, 

E/M/F THEODORE ENDERS:” 


XIII. 


The Court erred in overruling defendant’s ob- 
jection to the following questions asked of Witness 
Enders, and permitting the witness to answer the 
same: 

Q. At that time did you have any conversation 
with Mr. Clark in Soda Springs with reference to 
the purchase of the Idanha Hotel? 

A. I suggested to Mr. Clark that the deed be 
left in Soda Springs, as it would be more convenient 
for me, and he said—he told me it would be all right 
and he said ‘Now, Mr. Enders,” he said, “I want 
vou to understand everything you done with Mr. 
Kiesel I am going to back up.” 

A. He means to say that Mr. Kiesel, what I talk 
with him, and bought the Mineral Water Company 
property, after he died he take his place and it 
would be just the same with him as it was with Mr. 
Kiesel, that he back Mr. Kiesel up, and the deed 
shall be left there in the Soda Springs Bank, and 
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on me paying the $4000 then I shall receive the 
deed. 

Q. When you pay the $4000 you were to receive 
the deed. 

A. Yes. 


XIV. 

The Court erred in permitting Witness Enders 
to testify, over defendant’s objection, as follows: 

“A. I told Mr. Clark, I says, “How about pay- 
ment, Mr. Clark? Mr. Kiesel agreed to give me six 
years time to pay it in’, and he said, “that will be 
all right, Mr. Enders, six years time to pay it at 
six per cent, and they wasn’t in any hurry, they 
didn’t need the money very bad, they didn’t want to 
press me any. He said, ‘“We know, Mr. Enders, we 
want you to have that property, and we know you 
are entitled to it; you have worked for us for the 
last twelve years, and we have tried to show you 
that we are your friend, we try to do something for 
you.” 

A. From the time I took it over. 

A. That was the Ist of February, 1918. 


XV. 

The Court erred in overruling defendant’s objec- 
tion to the introduction in evidence of Plaintiff’s 
“Exhibit 23”, and permitting the same to be read 
to the jury as follows, to-wit: 

Mr. Davis: Plaintiff’s Exhibit 23; (Reading) 
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PLAINTIFF’S EXHIBIT NO. 23. 


“WILLIAM H. JACKSON, JR. 
LOANS, REAL ESTATE, 
INSURANCE. 
Pocatello, Idaho, 
June 15th, 1921. 
Fred J. Kiesel Estate, 
Col. Hudson Bldg., 
Ogden, Utah. 
Gentlemen: 

I have your letter of the 14th inst. regarding 
the insurance on the Idanha Hotel at Soda 
Springs. 

I think the adjusters are working on this 
loss now and will probably want the policies 
within a short time and when they do I will 
let you know. 

I will keep you advised as the case pro- 
gresses. There is nothing we can do at present. 

Yours truly, 
WM. H. JACKSON, Jr., 
By R. D. Hoskinson.” 
WHJ-H 


XVI. 

The Court erred in overruling the defendant’s ob- 
jection to the following question asked of Witness 
Enders, and permitting witness to testify in re- 
sponse thereto as follows: 

Q. Mr. Enders, during the year from about 
June 7th, 1920, until June 7th, 1921, what was the 
average income to you per month from the Idanha 
Hotel, exclusive of the expenses in operating it? 

A. JI took a figure on it for three years, and the 
net income was $220 per month. 
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XVII. 

The Court erred in overruling defendant’s objec- 
tion to Plaintiff’s “Exhibit 27” and permitting the 
same to be read in evidence to the jury as follows, 
to-wit: 


“General Office of 
WILLIAM A. CLARK, 
BUTTE, MONTANA. 


Mr. Fred J. Kiesel, 

Ogden, Utah. 
Dear Sir: 

Referring again to your favor of the lst in- 
stant, to which I replied with the suggestion 
that possibly the parties desirous of purchasing 
the hotel at Soda Springs might be willing to 
increase the price will you kindly let me know 
what, if anything, was done. I however, sug- 
gested to you that it would be better to take 
$4000 rather than miss the sale.” 

MR. DAVIS: The last paragraph I won’t 
read; it has nothing to do with the case. 


XVIII. 

The Court erred in overruling defendant’s objec- 
tion to plaintiff’s “Exhibit 28” and permitting the 
same to be read in evidence to the jury as follows, 
to-wit: 

BRITISH & FEDERAL FIRE UNDER- 
WRITERS OF LONDON AND NORWICH, 
ENGLAND. 

PACIFIC DEPARTMENT, 234 Sansome 
Street, San Francisco, Cal. 


san Francisco, Cal., 
Oct. 19, 1921. 


August 27th, 1917. 
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Mr. William H. Jackson, Jr., 
Agent, 

Pocatello, Idaho. 

DEAR SIR: 


CLAIM UNDER POLICY NO. 54277, 
ENDERS. 

I have for acknowledgement your letter of 
the 14th inst., in which you make inquiry as 
to the status of this claim owing to the great 
length of time since the fire occurred. 

I ean only say that circumstances surround- 
ing the case are very unsatisfactory with re- 
spect to the title as affecting the real property 
described in the policies of insurance. 

The case is in the hands of the adjusters and 
will be dealt with upon its merits or demerits 
as may be shown by the facts in the case when 
they may be unravelled. 

I can only say that we must await the result 
of our adjuster’s further action in the matter. 


Yours very truly, 
J. L. FULLER, 


Manager.” 
MIX. 


The Court erred in overruling and denying de- 
fendant’s motion for non-suit in said cause which 
said motion was as follows, to-wit: 

MR. SHELTON: Now comes the above named 
defendant, and moves the Court to grant a nen- 
suit in this ease, upon the following grounds: 


Hh. 


That plaintiff has failed to show that he was 


the sole and unconditional owner of the property, 
namely, the Idanha Hotel, but was only the owner 
of the option to purchase. 
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a. The deed was placed in the Bank of Soda 
Springs to be delivered to him upon the payment 
of $4000, and he has never paid that sum, or any 
part thereof. 

b. The agreement on which he relies does not 
bind him to make the payment unless he so elects, 
and there is no valid contract which can be enforced 
to compel him to pay the amount; hence the loss 
necessarily falls on the owner of the property to- 
wit, the Natural Mineral Water Company. 

e. The agreement which he claims to have had 
with Kiesel and Clark might bind them to convey 
to him, but there is no evidence to establish that 
they could enforce collection and compel him to pur- 
chase the property if he did not so choose. 

d. The Natural Mineral Water Company is not 
shown to have ever authorized the execution or 
delivery in escrow of any deed, or any deed what- 
ever, to the plaintiff, and the deed executed by 
Clark is not authorized by any vote of the board of 
directors, and is without seal, and is without val- 
idity. 

e. It is necessary, for plaintiff to recover, that 
he show clearly and by competent evidence that he 
was the unconditional owner of the property, by 
clear and positive proof. 

2. The plaintiff must show, as a condition pre- 
cedent to his right to recover, that he gave notice as 
required by the terms of the policy, and that he 
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furnished the proof of loss required by the terms 
of the policy within the sixty days specified, and 
failure so to do preclude his recovery. The waiver 
of the proof of loss attempted to be pleaded is not 
established by any evidence, and plaintiff has no 
valid excuse for not complying with the terms of 
his policy under the terms thereof. 

3. The policy provides that the entire policy 
shall be void if the insured has concealed or misrep- 
resented, in writing or otherwise, any material fact, 
or if the interest of the assured in the property be 
not truly stated therein, or in case of any fraud or 
false swearing by the insured touching any mat- 
ter relating to this insurance or the subject there- 
of, whether before or after the loss. Plaintiff 
specifically sets forth in his proof of loss, sworn to 
by him and made in the form of an affidavit, that 
the Kiesel Estate holds a lien upon the property to 
secure an indebtedness in the sum of $5400. Hi 
stated on the stand that this was untrue, and that 
the Kiesel Estate had no mortgage or lien upon the 
interest or interest in the property whatever. He 
stated the same thing in his complaint, and there- 
by the policy became void by expressed condition 
therein contained. 

4. The policy contained the following condition: 
“This entire policy, unless otherwise provided by 
agreement indorsed hereon or added hereto, shall 
be void, if the subject of the insurance be a building 
on ground not owned by the insured in fee simple.” 


Theodore Enders Oe. 


The subject of the insurance as specified is as fol- 
lows: “On the three story shingle roof frame 
building, and its additions, if any, of like construc- 
tion communicating and in contact therewith, in- 
cluding foundations, plumbing, electrical wiring 
and stationary heating and lighting apparatus and 
fixtures also all permanent fixtures, awnings, wall 
and ceiling decorations and frescoes, stationary 
scales and elevators, belonging to and constitutine 
a part of said building only while occupied for ho- 
tel and apartment purposes, situate No. 70-75 on 
the east side of Dillon Street, between Hooper and 
Railroad Streets, in Soda Springs, Idaho.” 

The Plaintiff at no time ever had a fee simple 
title to the ground on which the building stood. 

5. The insurance was valid and enforceable 
only so long as the building was occupied for hotel 
and apartment purposes. The five rooms on the 
ground floor were occupied by a commercial laun- 
dry, and thereby the terms of the policy were in- 
validated and the insurance ceased. 


XX. 

The Court erred in overruling and denying the 
defendant’s motion to instruct the jury to find a 
verdict for the defendant upon the grounds em- 
bodied and specified in the motion for a non-suit. 


XXI. 
The Court erred in instructing the jury as fol- 
lows: 
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“If upon the other hand you find that he had 
possession of the property under an agreement with 
the owner, the Natural Water Company, Mineral 
water Company, if he had possession of the prop- 
erty under an agreement with that company that 
they would sell to him and give him a deed for a 
certain stipulated price and within a certain length 
of time, and upon certain specified conditions, and 
upon the other hand he himself had entered into an 
obligation to take it upon that condition, so that the 
minds of the two parties met, one being obligated 
in law to sell and the other being equally obligated 
in law to buy, so that if he didn’t pay the $4000 
the Mineral Water Company could have sued him 
and recovered judgment against him for the 
amount, I say if those were the conditions, then 
the contract was not a mere option, but was abso- 
lute on the part of each party thereto, and under 
the construction to be put upon this clause in the 
policy he would be the unconditional and sole owner 
of the property. You will see that under the facts 
of the case the critical question upon that defense 
is as to whether or not Mr. Enders had a mere 
right to purchase if he wanted to, or whether he 
had bound himself to purchase, to buy, and hence 
had become absolutely obligated to the company to 
pay the $4000.” 


XXII. 

The Court erred in instructing the jury as fol- 
lows, to-wit: 

“Of course you will understand, gentlemen, that 
this defense is applicable only to the statements of 
the insurance policy covering the building; it hasn’t 
anything to do with the personal property, the con- 
tents of the building, for, as I understand, no ques- 
tion is raised here as to the ownership of the per- 
sonal property. If that not right? There is no ques- 
tion raised as to the ownership of the personal 
property?” 
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XXIII. 


The Court erred in instructing the jury as fol- 
lows: 

“To be more specific, if, before the sixty-day per- 
iod expired, here, the insurance company, through 
its agents and adjusters, lulled the plaintiff into 
the belief, and he acted reasonably under all the 
circumstances, if, I say, acting reasonably, he was 
lulled into the belief, lulled by them, that these for- 
mal proofs were unnecessary, that they would not 
be required, that he need not go to the trouble of 
making them, and permitted him to act upon that 
belief until his sixty-day period had expired, then 
the companies would be estopped, they would not be 
heard to set up such a defense or to demand com- 
pliance with that provision. You have heard the 
testimony upon that point, and you are to say 
whether or not the companies, through their agen- 
cies, did so lead the plaintiff to believe, and whether 
he did act reasonably in acting upon such belief. 
You may consider too the conduct of the defendants 
as shown by their authorized agents, even after the 
sixty-day period elapsed, as bearing upon the ques- 
tion as to whether or not they intended to and did 
waive compliance with this provision, or whether at 
all times they intended to demand compliance there- 
with. Consider the letters which were written and 
the conversations which were had, as you may find 
them to be, and say whether or not there was a 
waiver, whether both parties understood that com- 
pliance with this provision in the policies was to 
be waived.” - 


XXIV. 


The Court erred in instructing the jury as fol- 
lows, to-wit: 

“There is a third proposition by way of defense, 
to which I have in an indirect way at least already 
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alluded, but it is based upon this provision of the 
policy: ‘This entire policy shall be void if the in- 
sured has concealed or misrepresented, in writing 
or otherwise, any material fact or circumstance con- 
cerning this insurance or the subject thereof; or if 
the interest of the insured in the property be not 
truly stated herein; or in case of any fraud or false 
swearing by the insured touching any matter relat- 
ing to this insurance or the subject thereof, whether 
before or after a loss.’ You may say whether or 
not the plaintiff did act fraudulently, did wilfully 
make false representations, either before or after 
the loss. Your attention, I think, has already been 
called to a certain proof of loss, sworn proof of loss, 
which he tendered to the insurance companies or their 
adjusters after they wrote him a letter advising him 
that he must comply with the terms of the policies, 
fully comply, and thereupon it seems he sent in this 
formal proof of loss, which was sworn to. Attention 
is called to the fact, as claimed at least by the defend- 
ants, that there are false statements, material state- 
ments as to his ownership of the property and what 
was due upon it, and the interest of other persons in 
the property, and if you find that he thereby intended 
to defraud the defendants or mislead them or de- 
ceive them, in those sworn proofs and swore false- 
ly as to material facts touching these matters, 
which were matters of material interest and  in- 
quiry to the insurance companies, then you should 
enforce this provision in the policy, which declares 
that it shall be void in case of fraud or false swear- 
ing by the insured touching any matter relating to 
the inquiry or the subject thereof, whether before 
or after loss. 


XXV. 
The Court erred in refusing at the request of 
the defendant to instruct the jury that in the proof 
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of loss it was specifically stated that there was a 
commercial laundry in operation, and that the pol- 
icy was not in force or effect so long as the building 
was not confined entirely to hotel and apartment 
purposes. 


XXVI. 
The Court erred in instructing the jury as fol- 
lows: 


“Now I have further to say to you that while 
that is an express, binding provision in the policy, 
and compliance therewith is a condition precedent 
to the right of the insured to recover, it may be 
waived by the insurance company, or the company 
may act in such a way that it is to be regarded as 
estopped, as we put it, from setting up such an ob- 
jection or defense; and the contention of the in- 
sured here, Mr. Enders, is that these companies did 
SO waive compliance with this provision, and did so 
act that they should be held to be estopped. By es- 
toppel, generally speaking, is meant that where re- 
lations exist between the parties, as here, and one 
of them is supposed to do something before he has 
a right to demand performance on the part of the 
other, if the other party, here the insurance com- 
pany, acts in such way as to mislead the insured, 
to his loss, then the insurance company cannot be 
heard to assert its right under the policy.” 


XXVII. 

The Court erred in submitting to the jury the 
question of whether the plaintiff was the owner in 
fee-simple of the property covered by the insurance, 
and failing to instruct them that under the allega- 
tions of the complaint he could not recover by ascer- 
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taining that he was the owner in possession of the 
property under an executory contract of sale and 
not the owner in fee-simple. 


XXVIII. 
The Court erred in rendering and entering judg- 
ment for the plaintiff on the verdict of the jury. 


XXIX. 
The Court erred in receiving and accepting the 
the verdict of the jury in favor of the plaintiff and 
against the defendant. 


XXX. 
The Court erred in ordering judgment for the 
plaintiff and against the defendant. 
WHEREFORE, the defendant prays that the 
judgment of the District Court may be reversed. 
GEORGE F. SHELTON, 
WHITE & BENTLEY, 
Attorneys for Defendant. 


Filed, March 20, 1928, 
W. D. McREYNOLDS, Clerk. 


(Title of Court and Cause.) 
No. 360. 


Star Insurance Company of America, a Cor- 
poration, Defendant. ) 


ASSIGNMENT OF ERRORS. 
The defendant in this action in connection with 
its petition for a writ of error makes the following 
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Assignment of Errors which it avers occurred upon 
the trial of the cause, to-wit: 


iI 
The Court erred in permitting the plaintiff to 
amend his complaint at trial of said cause. 


i 
The Court erred in permitting the plaintiff to 
amend his complaint at the trial of said cause in 
order to plead a waiver in the nature of an estoppel 
by the adjuster, of the requirement of the policy 
that plaintiff furnish proof of loss to defendant. 


III. 

The Court erred in overruling defendant’s ob- 
jection to any evidence in the case at the opening of 
plaintiff’s case after the first witness, Theodore 
Enders, had been produced on behalf of plaintiff 
and duly sworn. 


IV. 

The Court erred in holding that the provision of 
the policy “Loss if any on building only, subject, 
however, to all the terms and conditions hereinaf- 
ter set forth, payable to the assured and Fred J. 
Kiesel estate mortgagee,’”’ was immaterial to the 
right of the plaintiff to recover when it was made 
to appear that Fred J. Kiesel Estate was not a 
mortgagee and had no interest in the property cov- 
ered by the insurance or in the insurance itself. 
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W. 

The Court erred in holding that the allegations 
of the complaint that the Fred J. Kiesel Estate was 
not a mortgagee and had no interest whatever in 
the property and that the Natural Mineral Water 
Company as the ultimate owner of the property or 
the person who had the ultimate title should have 
been made and specified as the beneficiary in said 
policy was an immaterial allegation and in no way 
affected the right of the plaintiff to recover. 


VI 
The Court erred in holding that the plaintiff 
could recover in this action under the allegations 
of his complaint without any reformation of the 
contract of insurance to conform to the facts as 
set forth in his complaint. 


VII. 

The Court erred in overruling defendant’s objec- 
tion to the following question asked of the witness 
Theodore Enders, and permitting the witness to 
testify in response thereto, to-wit: 

Q. Did you have any negotiations with refer- 
ence to the purchase of the Idanha Hotel and the 
land it stood on? 

A. Yes, sir. 

Q. Who did you have the negotiations with? 

A. With the Natural Mineral Water Company 
through Fred J. Kiesel, through Clark. 
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Q. W. A. Clark? 
A. Yes. 
Q. When was that, Mr. Enders? 
A. You mean to say— 
Q. When you had your first negotiations. 
A. That was in 717, 
Yes. Did you make arrangements for the 
purchase of the property at that time? 
A. I did with Mr.—I did, yes. 
Q. You did, yes. Was that your answer? 
A. Yes, I did. 
Q. Were those negotiations with Mr. Kiesel 
orally? 
A. Yes, sir. 


Q 


VIII. 

The Court erred in overruling the defendant’s 
objection to the following question asked of witness 
Theodore Enders. 

Q. Did you purchase the hotel at that time, Mr. 
Enders? 

A. Yes, sir. 


IX. 

The Court erred in permitting to be introduced 
in evidence and read to the jury Plaintiff’s Exhibit 
“4”, being“Quit Claim Deed” as follows, to-wit: 

THIS INDENTURE, Made this 12th day of 
April, A. D. 1920, between Natural Mineral Water 
Company, a corporation organized and existing un- 
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der and by virtue of the Laws of the State of Idaho, 
the party of the first part and THEODORE EN- 
DERS, of Soda Springs, Caribou County, State of 
Idaho, the party of the second part, WITNESS- 
ETH :— 

That the said party of the first part, for and in 
consideration of the sum of FOUR THOUSAND 
DOLLARS ($4,000.00) lawful money of the United 
States of America to it in hand paid by the party 
of the second part, the receipt whereof is hereby 
acknowledged, does by these presents sell, convey 
and quit claim unto the said party of the second 
part, all of those certain lots, pieces or parcels of 
land situate, lying and being in Caribou County, 
State of Idaho, to-wit :— 

The North Half (N14) of Lot Four (4), and all 
of Lot Five (5), in Block Thirty-eight (38), in 
Soda Springs, Caribou County, State of Idaho. 

TO HAVE AND TO HOLD all and singular the 
said premises, together with the appurtenances 
unto the said party of the second part, and to his 
heirs and assigns. 

IN WITNESS WHEREOF, the said party of th 
first part has caused its corporate name to be here- 
unto subscribed by its President, and its Corporate 
Seal affixed this 12th day of April, A. D. 1920. 

NATURAL MINERAL WATER COMPANY. 

By W. A. Clark, 
Exhibit 4. Its President. 
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STATE OF NEW YORK, ) 
) ss. 
New York County, ) 
On this 12th aay of April, A. D. 1920, before me, 


Amy Burgess, a Notary Public in and for said 
County and State, personally appeared, WILLIAM 
A. CLARK, known to me to be the President of 
the Corporation that executed the above and fore- 
going instrument, and acknowledged to me that 
said corporation executed the same. 

(Notarial Seal) 

AMY BURGESS, 
Notary Public. 
Residing at 561 W. 174th St., 


New York City 
MY COMMISSION EXPIRES: 


Notary Public New York Co., No. 316. 
New York County Register No. 2126. 
Term expires March 30, 1922. 


X. 
The Court erred in admitting in evidence Plain- 
tiff’s “Exhibit 8” which is as follows: 
April 12, 1920. 


Mr. Fred W. Kiesel, 
e/o California National Bank, 
Sacramento, California. 
Dear Mr. Kiesel:— 

I received your favor of the 7th, together 
with the quit claim deed sent by Shearman for 
the hotel property to Mr. Enders, who is will- 
ing to pay $4,000 for the property, but I am 
not satisfied as to the description. It may be 
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absolutely correct but I would want to have 
it confirmed by someone who is thoroughly 
conversant with the location. I have submit- 
ted the deed to Mr. J. K. Heslet, Butte, Mont., 
who had a lease on the property for a while, 
and before it is delivered I want to be sure 
that the description is correct. 

Yours sincerely, 

W. A. CLARK. 
XI. 

The Court erred in overruling defendant’s ob- 
jection to the following question asked of Witness 
Shearman and permitting him to answer the same 
to-wit: 

Q. Did you have any conversation with Mr. 
Clark with reference to this deed, with reference 
to the negotiations for any escrow agreement be- 
tween the Natural Mineral Water Company and 
Theodore Enders? 

A. Yes. 

Q. Will you relate what that was, Mr. Shear- 
man? 

A. Mr. Enders took up the matter of the sale 
of the property, or the purchase of the property, 
with Mr. Clark, and my best recollection is that 
he told Mr. Clark that he would like to have the 
deed left at the Bank of Soda Springs, that it was 
more convenient for him, and that he would take it 
up there, and Mr. Clark said as far as he was con- 
cerned that was perfectly agreeable. 

Q. Now was there any other conversation with 
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reference to the terms? Did Mr. Clark say anything 
with reference to the terms that the deed should be 
left there on? 

A. At that particular time I think not, not in 
my presence. 


XII. 
The Court erred in admitting in evidence Plain- 
tiff’s “Exhibit 9”. 
H. A. Falkenberg, 
Architect. 


Soda Springs, Idaho, 
March 28, 1919. 
Mr. Fred J. Kiesel, 
309-310 Hudson Building, 
Ogden, Utah. 
Friend Kiesel: 

Received your letter of Mareh 25th and I am 
Inclosing in this letter check for Two Hundred, 
Forty and no hundredths ($240.00) Dollars, 
which amount was agreed upon between us as 
yearly interest to be paid by me until I re- 
ceived the deed for the property. I have not 
received the deed yet. 

I have been in possession of the Idanha now 
for about one year, having taken over the same 
about April of 1918. Everything is in about 
the same condition as when taken over. 

Would suggest that I make a trip to Ogden 
in the very near future and then I can see you 
personally and talk all business matters over 
thoroughly with vou. I can then answer all 
questions you may wish to ask. 

Expecting to see you soon and with best re- 
gards, I remain. 

Yours very truly, 
E/M/F THEODORE ENDERS.,” 
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XIII. 

The Court erred in overruling defendant’s ob- 
jection to the following questions asked of Witness 
Enders, and permitting the witness to answer the 
same: 

Q. At that time did you have any conversation 
with Mr. Clark in Soda Springs with reference to 
the purchase of the Idanha Hotel? 

A. I suggested to Mr. Clark that the deed be 
left in Soda Springs, as it would be more convenient 
for me, and he said—he told me it would be all right 
and he said “Now, Mr. Enders,” he said, “I want 
you to understand everything you done with Mr. 
Kiesel I am going to back up.” 

A. He means to say that Mr. Kiesel, what I talk 
with him, and bought the Mineral Water Company 
property, after he died he take his place and it 
would be just the same with him as it was with Mr. 
Kiesel, that he back Mr. Kiesel up, and the deed 
shall be left there in the Soda Springs Bank, and 
on me paying the $4000 then I shall receive the 
deed. : 

Q. When you pay the $4000 you were to receive 
the deed. 

A. Yes. 


XIV. 
The Court erred in permitting Witness Enders 
to testify, over defendant’s objection, as follows: 
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“A. I told Mr. Clark, I says, “How about pay- 
ment, Mr. Clark? Mr. Kiesel agreed to give me six 
years time to pay it in’, and he said, ‘‘that will be 
all right, Mr. Enders, six years time to pay it at 
six per cent, and they wasn’t in any hurry, they 
didn’t need the money very bad, they didn’t want to 
press me any. He said, “We know, Mr. Enders, we 
want you to have that property, and we know you 
are entitled to it; you have worked for us for the 
last twelve years, and we have tried to show you 
that we are your friend, we try to do something for 
you.” 

A. From the time I took it over. 

A. That was the Ist of February, 1918. 


XV. 


The Court erred in overruling defendant’s objec- 
tion to the introduction in evidence of Plaintiff’s 
“Hxhibit 23”, and permitting the same to be read 
to the jury as follows, to-wit: 


Mr. Davis: Plaintiff’s Exhibit 23; (Reading) 


“WILLIAM H. JACKSON, JR. 

LOANS, REAL ESTATE, 

INSURANCE. 
Pocatelio, Idaho, 
June 15th, 1921. 

Fred J. Kiesel Estate, 

Col. Hudson Bldg.., 

Ogden, Utah. 
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Gentlemen: 

I have your letter of the 14th inst. regarding 
the insurance on the Idanha Hotel at Soda 
Springs. 

I think the adjusters are working on this 
loss now and will probably want the policies 
within a short time and when they do I will 
let you know. 


I will keep you advised as the case pro- 
gresses. There is nothing we can do at present. 
Yours truly, 


WM. H. JACKSON, Jr., 
WHJ-H By R. D. Hoskinson.” 


XVI. 

The Court erred in overruling the defendant’s ob- 
jection to the following question asked of Witness 
Enders, and permitting witness to testify in re- 
sponse thereto as follows: 

Q. Mr. Enders, during the year from about 
June 7th, 1920, until June 7th, 1921, what was the 
average income to you per month from the Idanha 
Hotel, exclusive of the expenses in operating it? 

A. I took a figure on it for three years, and the 
net income was $220 per month. 


XVII. 

The Court erred in overruling defendant’s objec- 
tion to Plaintiff’s “Exhibit 27” and permitting the 
same to be read in evidence to the jury as follows, 
to-wit: 
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“General Office of 
WILLIAM A. CLARK, 
BUTTE, MONTANA. 


Mr. Fred J. Kiesel, 

Ogden, Utah. 
Dear Sir: 

Referring again to your favor of the 1st in- 
stant, to which I replied with the suggestion 
that possibly the parties desirous of purchasing 
the hotel at Soda Springs might be willing to 
increase the price will you kindly let me know 
what, if anything, was done. I however, sug- 
gested to you that it would be better to take 
$4000 rather than miss the sale.” 

MR. DAVIS: The last paragraph I won’t 
read: it has nothing to do with the case. 


XVIII. 

The Court erred in overruling defendant’s objec- 
tion to plaintiff’s “Exhibit 28” and permitting the 
same to be read in evidence to the jury as follows, 
to-wit: 

BRITISH & FEDERAL FIRE UNDER- 
WRITERS OF LONDON AND NORWICH, 
ENGLAND. 

PACIFIC DEPARTMENT, 234 Sansome 


Street, San Francisco, Cal. 
San Francisco, Cal., 


August 27th, 1917. 


4 Oct. 19, 1921. 
Mr. William H. Jackson, Jr., 
Agent, 
Pocatello, Idaho. 
DEAR SIR: 
CLAIM UNDER POLICY NO. 54277, 
ENDERS. 


I have for acknowledgement your letter of 
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the 14th inst., in which you make inquiry as 
to the status of this claim owing to the great 
length of time since the fire occurred. 


I ean only say that cireumstances surround- 
ing the case are very unsatisfactory with re- 
spect to the title as affecting the real property 
described in the policies of insurance. 


The ease is in the hands of the adjusters and 
will be dealt with upon its merits or demerits 
as may be shown by the facts in the case when 
they may be unravelled. 


I can only say that we must await the result 
of our adjuster’s further action in the matter. 


Yours very truly, 


J. L. FULLER, 
Manager.” 


XIX. 
The Court erred in overruling and denying de- 
fendant’s motion for non-suit in said cause which 
said motion was as follows, to-wit: 


MR. SHELTON: Now comes the above named 
defendant, and moves the Court to grant a non- 
suit in this case, upon the following grounds: 


1. That plaintiff has failed to show that he was 
the sole and unconditional owner of the property, 
namely, the Idanha Hotel, but was only the owner 
of the option to purchase. 


a. The deed was placed in the Bank of Soda 
Springs to be delivered to him upon the payment 
of $4000, and he has never paid that sum, or any 
part thereof. 
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b. The agreement on which he relies does not 
bind him to make the payment unless he so elects, 
and there is no valid contract which can be enforced 
to compel him to pay the amount; hence the loss 
necessarily falls on the owner of the property to- 
wit, the Natural Mineral Water Company. 


ce. The agreement which he claims to have had 
with Kiesel and Clark might bind them to convey 
to him, but there is no evidence to establish that 
they could enforce collection and compel him to pur- 
chase the property if he did not so choose. 


d. The Natural Mineral Water Company is not 
shown to have ever authorized the execution ot 
delivery in escrow of any deed, or any deed what- 
ever, to the plaintiff, and the deed executed by 
Clark is not authorized by any vote of the board of 
directors, and is without seal, and is without val- 
idity. 

e. It is necessary, for plaintiff to recover, that 
he show clearly and by competent evidence that he 
was the unconditional owner of the property, by 
clear and positive proof. 


2. The plaintiff must show, as a condition pre- 
eedent to his right to recover, that he gave notice as 
required by the terms of the policy, and that he 
furnished the proof of loss required by the terms 
of the policy within the sixty days specified, and 
failure so to do preclude his recovery. The waiver 
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of the proof of loss attempted to be pleaded is not 
established by any evidence, and plaintiff has no 
valid excuse for not complying with the terms of 
his policy under the terms thereof. 


3. The policy provides that the entire policy 
shall be void if the insured has concealed or misrep- 
resented, in writing or otherwise, any material fact, 
or if the interests of the assured in the property be 
not truly stated therein, or in case of any fraud or 
false swearing by the insured touching any mat- 
ter relating to this insurance or the subject there- 
of, whether before or after the loss. Plaintiff 
specifically sets forth in his proof of loss, sworn to 
by him and made in the form of an affidavit, that 
the Kiesel Estate holds a lien upon the property to 
secure an indebtedness in the sum of $5400. He 
stated on the stand that this was untrue, and that 
the Kiesel Estate had no mortgage or lien upon the 
interest or interest in the property whatever. He 
stated the same thing in his complaint, and there- 
by the policy became void by expressed condition 
therein contained. 


4. The policy contained the following condition: 
“This entire policy, unless otherwise provided by 
agreement indorsed hereon or added hereto, shall 
be void, if the subject of the insurance be a building 
on ground not owned by the insured in fee simple.” 
The subject of the insurance as specified is as fol- 
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lows: “On the three story shingle roof frame 
building, and its additions, if any, of like construc- 
tion communicating and in contact herewith, in- 
cluding foundations, plumbing, electrical wiring 
and stationary heating and lighting apparatus and 
fixtures also all permanent fixtures, awnings, wall 
and ceiling decorations and frescoes, stationary 
scales and elevators, belonging to and constituting 
a part of said building, only while occupied for ho- 
tel and apartment purposes, situate No. 70-75 on 
the east side of Dillon Street, between Hooper and 
Railroad Streets, in Soda Springs, Idaho.” 

The Plaintiff at no time ever had a fee simple 
title to the ground on which the building stood. 


5. The insurance was valid and enforceable 
only so long as the building was occupied for hotel 
and apartment purposes. The five rooms on the 
ground floor were occupied by a commercial laun- 
dry, and thereby the terms of the policy were in- 
validated and the insurance ceased. 


XX. 

The Court erred in overruling and denying the 
defendant’s motion to instruct the jury to find a 
verdict for the defendant upon the grounds em- 
bodied and specified in the motion for a non-suit. 


XXI. 


The Court erred in instructing the jury as fol- 
lows: 
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“Tf upon the other hand you find that he had 
possession of the property under an agreement with 
the owner, the Natural Water Company, Mineral 
water Company, if he had possession of the prop- 
erty under an agreement with that company that 
they would sell to him and give him a deed for a 
certain stipulated price and within a certain length 
of time, and upon certain specified conditions, and 
upon the other hand he himself had entered into an 
obligation to take it. upon that condition, so that the 
minds of the two parties met, one being obligated 
in law to sell and the other being equally obligated 
in law to buy, so that if he didn’t pay the $4000 
the Mineral Water Company could have sued him 
and recovered judgment against him for the 
amount, I say if those were the conditions, then 
the contract was not a mere option, but was abso- 
lute on the part of each party thereto, and under 
the construction to be put upon this clause in the 
policy he would be the unconditional and sole owner 
of the property. You will see that under the facts 
of the case the critical question upon that defense 
is as to whether or not Mr. Enders had a mere 
right to purchase if he wanted to, or whether he 
had bound himself to purchase, to buy, and hence 
had become absolutely obligated to the company to 
pay the $4000.” 


XXII. 


The Court erred in instructing the jury as fol- 
lows, to-wit: 


“Of course you will understand, gentlemen, that 
this defense is applicable only to the statements of 
the insurance policy covering the building; it hasn’t 
anything to do with the personal property, the cor 
tents of the building, for, as I understand, no que 
tion is raised here as to the ownership of the per- 
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sonal property. If that not right? There is no ques- 
tion raised as to the ownership of the personal 
property?” 


XXIII. 


The Court erred in instructing the jury as fol- 
lows: 


“To be more specific, if, before the sixty-day per- 
iod expired, here, the insurance company, through 
its agents and adjusters, lulled the plaintiff into 
the belief, and he acted reasonably under all the 
circumstances, if, I say, acting reasonably, he was 
lulled into the belief, lulled by them, that these for- 
mal proofs were unnecessary, that they would not 
be required, that he need not go to the trouble of 
making them, and permitted him to act upon that 
belief until his sixty-day period had expired, then 
the companies would be estopped. they would not be 
heard to set up such a defense or to demand com- 
pliance with that provision. You have heard the 
testimony upon that point, and you are to say 
whether or not the companies, through their agen- 
cies, did so lead the plaintiff to believe, and whether 
he did act reasonably in acting upon such belief. 
You may consider too the conduct of the defendants 
as shown by their authorized agents, even after the 
sixty-day period elapsed, as bearing upon the ques- 
tion as to whether or not they intended to and did 
waive compliance with this provision, or whether at 
all times they intended to demand compliance there- 
with. Consider the letters which were written and 
the conversations which were had, as you may find 
them to be, and say whether or not there was a 
waiver, whether both parties understood that com- 
pliance with this provision in the policies was to 
be waived.” 
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XXIV. 


The Court erred in instructing the jury as fol- 
lows, to-wit: 


“There is a third proposition by way of defense, 
to which I have in an indirect way at least already 
alluded, but it is based upon this provision of the 
policy: ‘This entire policy shall be void if the in- 
sured has concealed or misrepresented, in writing 
or otherwise, any material fact or circumstance con- 
cerning this insurance or the subject thereof; or if 
the interest of the insured in the property be not 
truly stated herein; or in case of any fraud or false 
swearing by the insured touching any matter relat- 
ing to this insurance or the subject thereof, whether 
before or after a loss.’ You may say whether or 
not the plaintiff did act fraudulently, did wilfully 
make false representations, either before or after 
the loss. Your attention, I think, has already been 
called to a certain proof of loss, sworn proof of loss, 
which he tendered to the insurance companies or their 
adjusters after they wrote him a letter advising him 
that he must comply with the terms of the policies, 
fully comply, and thereupon it seems he sent in this 
formal proof of loss, which was sworn to. Attention 
is called to the fact, as claimed at least by the defend- 
ants, that there are false statements, material state- 
ments as to his ownership of the property and what 
was due upon it, and the interest of other persons in 
the property, and if you find that he thereby intended 
to defraud the defendants or mislead them or de- 
ceive them, in those sworn proofs and swore false- 
ly as to material facts touching these matters, 
which were matters of material interest and _ in- 
quiry to the insurance companies, then you should 
enforce this provision in the policy, which declares 
that it shall be void in case of fraud or false swear- 
ing by the insured touching any matter relating to 
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the inquiry or the subject thereof, whether before 
or after loss. 


XXV. 

The Court erred in refusing at the request of 
the defendant to instruct the jury that in the proof 
of loss it was specifically stated that there was a 
commercial laundry in operation, and that the pol- 
icy was not in force or effect so long as the building 
was not confined entirely to hotel and apartmer 
purposes. 


XXVI. 


The Court erred in instructing the jury as fol- 
lows: 


“Now I have further to say to you that while 
that is an express, binding provision in the policy, 
and compliance therewith is a condition precedent 
to the right of the insured to recover, it may be 
waived by the insurance company, or the company 
may act in such a way that it is to be regarded as 
estopped, as we put it, from setting up such an ob- 
jection or defense; and the contention of the in- 
sured here, Mr. Enders, is that these companies did 
SO waive compliance with this provision, and did so 
act that they should be held to be estopped. By es- 
toppel, generally speaking, is meant that where re- 
lations exist between the parties, as here, and one 
of them is supposed to do something before he has 
a right to demand performance on the part of the 
other, if the other party, here the insurance com- 
pany, acts in such way as to mislead the insured, 
to his loss, then the insurance company cannot ke 
heard to assert its right under the policy.” 
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XXVII. 

The Court erred in submitting to the jury the 
question of whether the plaintiff was the owner in 
fee-simple of the property covered by the insurance, 
and failing to instruct them that under the allega- 
tions of the complaint he could not recover by ascer- 
taining that he was the owner in possession of the 
property under an executory contract of sale and 
not the owner in fee-simple. 


XXVIII. 
The Court erred in rendering and entering judg- 
ment for the plaintiff on the verdict of the jury. 


XXIX. 
The Court erred in receiving and accepting the 
the verdict of the jury in favor of the plaintiff and 
against the defendant. 


XXX. 


The Court erred in ordering judgment for the 
plaintiff and against the defendant. 
WHEREFORE, the defendant prays that the 
judgment of the District Court may be reversed. 
GEORGE F. SHELTON, 
WHITE & BENTLEY, 
Attorneys for Defendant. 


Filed, March 20, 1928, 
W. D. McREYNOLDS, Clerk. 
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(Title of Court and Cause.) 


(Alliance Insurance Company, a Corporation, 
Defendant. ) 


INGMwSnm 


ORDER ALLOWING WRIT OF ERROR. 
This 20th day of March, 1928, came the defend- 


ant, by its attorney and filed herein and presented 
to the Court, its petition, praying for the allowance 
of the writ of error, an assignment of errors in- 
tended to be urged by it, praying also that the 
transcript of the record and proceedings and papers 
upon which the judgment herein was rendered duly 
authenticated, may be sent to the United States Cir- 
cuit Court of Appeals, for the Ninth Judicial Cir- 
cuit and that such other and further proceedings 
may be had as may be proper in the premises. 

On consideration thereof, the Court does allow 
the writ of error upon the defendant giving bond 
according to law, in the sum of $3500.00 which 
shall operate as a supersedeas bond. 

FRANK S. DIETRICH, 


Judge. 
Filed March 20, 1923, 
W. D. McREYNOLDS, Clerk. 


(Title of Court and Cause.) 


(British & Federal Fire Underwriters of the 
Norwish Union Fire Insurance Society, a Cor- 
poration, Defendant.) 


No. 358. 
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ORDER ALLOWING WRIT OF ERROR. 
This 20th day of March, 1928, came the defend- 


ant, by its attorney and filed herein and presented 
to the Court, its petition, praying for the allowance 
of the writ of error, an assignment of errors in- 
tended to be urged by it, praying also that the 
transcript of the record and proceedings and papers 
upon which the judgment herein was rendered duly 
authenticated, may be sent to the United States Cir- 
cuit Court of Appeals, for the Ninth Judicial Cir- 
cuit and that such other and further proceedings 
may be had as may be proper in the premises. 

On consideration thereof, the Court does allow 
the writ of error upon the defendant giving bond 
according to law, in the sum of $3500.00 which 
shall operate as a supersedeas bond. 

FRANK 8. DIETRICH, 


Judge. 
Filed March 20, 1923, 
W. D. McREY NOLDS, Clerk. 


(Title of Court and Cause.) 


(Commercial Union Assurance Company, Ltd., 
a Corporation, Defendant.) 


ORDER ALLOWING WRIT OF ERROR. 
This 20th day of March, 1923, came the defend- 
ant, by its attorney and filed herein and presented 
to the Court, its petition, praying for the allowance 
of the writ of error, an assignment of errors in- 
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tended to be urged by it, praying also that the 
transcript of the record and proceedings and papers 
upon which the judgment herein was rendered duly 
authenticated, may be seni to the United States Cir- 
cuit Court of Appeals, for the Ninth Judicial Cir- 
cuit and that such other and further proceedings 
may be had as may be proper in the premises. 

On consideration thereof, the Court does allow 
the writ of error upon the defendant giving bond 
according to law, in the sum of $8500.00 which 
shall operate as a supersedeas bond. 

FRANK 8S. DIETRICH, 


Judge. 
Filed March 20, 1923, 
W. D. McREYNOLDS, Clerk. 


(Title of Court and Cause. ) 


(Star Insurance Company of America, a Cor- 
poration, Defendant. ) 


No. 860. 
ORDER ALLOWING WRIT OF ERROR. 

This 20th day of March, 1923, came the defend- 
ant, by its attorney and filed herein and presented 
to the Court, its petition, praying for the allowance 
of the writ of error, an assignment of errors in- 
tended to be urged by it, praying also that the 
transcript of the record and proceedings and papers 
upon which the judgment herein was rendered duly 
authenticated, may be sent to the United States Cir- 
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cuit Court of Appeals, for the Ninth Judicial Cir- 
cuit and that such other and further proceedings 
may be had as may be proper in the premises. 

On consideration thereof, the Court does allow 
the writ of error upon the defendant giving bond 
according to law, in the sum of $8500.00 which 
shall operate as a supersedeas bond. 

FRANK §S. DIETRICH, 


Judge. 
Filed March 20, 1928, 
W. D. McREYNOLDS, Clerk. 


(Title of Court and Cause.) 
(Alliance Insurance Company, a Corporation, 
Defendant. ) 
No. 357. 
BOND ON WRIT OF ERROR. 

KNOW ALL MEN BY THESE PRESENTS: 
That the Alliance Insurance Company, a corpora- 
tion, as principal and Aetna Casualty and Surety 
Company, of Hartford, Connecticut, as surety, are 
held and firmly bound unto the defendant in error, 
Theodore Enders, in the full sum of Thirty-five 
Hundred ($3500.00) Dollars to be paid to the said 
defendant, Theodore Enders, his certain attorneys, 
executors, and administrators, or assignees, to 
which payment, all and truly to be made, we bind 
ourselves and our successors, jointly and separate- 
ly by these presents. Sealed with our seals, and 
dated this 5th day of March, 19238. 
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WHEREAS, lately at a District Court of the 
United States for the District of Idaho, Eastern 
Division, in a suit pending in the said Court be- 
tween Theodore Enders, plaintiff, and Alliance In- 
surance Company, a corporation, defendant, a judg- 
ment was rendered against the said defendant, 
Alliance Insurance Company, a corporation, and 
the said defendant having obtained a writ o: 
error and filed a copy thereof in _ the clerk’s 
offive of the said Court to reverse the judg- 
ment in the aforesaid suit,and a citation directed to 
the said Theodore Enders, citing and admonishing 
him to be and appear at a session of the United 
States Circuit Court of Appeals for the Ninth Cir- 
cuit to be held in the City of San Francisco, Cali- 
fornia in the said Circuit on the 19th day of April, 
next. 

Now the condition of the above obligation is such, 
that if the said Alliance Insurance Company of 
America shall prosecute said writ of error to effect 
and answer all damages and costs if he fail to make 
the said plea good, then the above obligation to be 
void. 

ALLIANCE INSURANCE COMPANY, 
a Corporation. 
By George F. Shelton, 


Its Attorney. 
THE oe. 2h aa AND SURE- 
By aul “Wolcott, 
Resident Vice-President. 
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Attest: Sibyl G. Zabel, 
Resident Asst. Secretary. 
Approved by 
FRANK 8. DIETRICH, 
District Judge. 
(SEAL) 


BRADY-McGOWAN COMPANY, 
By F. C. McGowan, 


Resident Agent. 
Filed March 20, 19238, 
W. D. McREYNOLDS, Clerk. 


(Title of Court and Cause.) 


(British & Federal Fire Underwriters of the 
Norwish Union Fire Insurance Society, a Cor- 
poration, Defendant. ) 


No. 358. 
BOND ON WRIT OF ERROR. 

KNOW ALL MEN BY THESE PRESENTS: 
That the British & Federal Fire Underwriters of 
the Norwich Union Fire Insurance Society, a cor- 
poration, as principal and Aetna Casualty and Sure- 
ty Company, of Hartford, Connecticut, as surety, 
are held and firmly bound unto the defendant in 
error, Theodore Enders, in the full sum of Thirty- 
five Hundred ($8500.00) Dollars to be paid to the 
said defendant, Theodore Enders, his certain at- 
torneys, executors, and administrators, or assignes, 
to which payment, well and truly tc be made, we 
bind ourselves and our successors, jointly and sepa- 
rately by these presents. Seal with our seals, and 
dated this 5th day of March, 1923. 
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WHEREAS, lately at a District Court of the 
United States for the District of Idaho, Eastern 
Division, in a suit pending in the said Court be- 
tween Theodore Enders, plaintiff, and British & 
Federal Fire Underwriters of the Norwich Union 
Fire Insurance Society, a corporation, defendant, a 
judgment was rendered against the said defendant, 
the British & Federal Fire Underwriters of the Nor- 
wich Union Fire Insurance Society, a corporation, 
and the said defendant having obtained a writ of 
error and filed a copy thereof in the clerk’s office 
of the said Court to reverse the judgment in the 
aforesaid suit, and a citation directed to the said 
Theodore Enders, citing and admonishing him to be 
and appear at a session of the United States Circuit 
Court of Appeals for the Ninth Circuit to be held 
in the City of San Francisco, California in the said 
Circuit on the 19th day of April, next. 

Now the condition of the above obligation is such, 
that if the said British & Federal Fire Underwrit- 
ers of the Norwich Union Fire Insurance Society, 
shall prosecute said writ of error to effect and 
answer all damages and costs if he fail to make the 
said plea good, then the above obligation to be void. 

BRITISH & FEDERAL FIRE UNDER- 
WRITERS OF THE NORWICH UN- 
ION FIRE INSURANCE SOCIETY, 
a Corporation. 

By George F. Shelton, 
Its Attorney. 
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THE AETNA CASUALTY AND SURE- 
TY COMAPANY. 


By Paul Wolcott, 
Resident Vice-President. 


Attest: Sibyl G. Zabel, 
Resident Asst. Secretary. 
Approved by 
FRANK 8. DIETRICH, 
District Judge. 


(SEAL) 
BRADY-McGOWAN COMPANY, 


By_F. C. McGowan, 
Resident Agent. 


Filed March 20, 1928, 
W. D. McREYNOLDS, Clerk. 


(Title of Court and Cause.) 


(Commercial Union Assurance Company, Ltd., 
a Corporation, Defendant.) 


No. 359 
BOND ON WRIT OF ERROR. 

KNOW ALL MEN BY THESE PRESENTS: 
That the Commercial Union Assurance Company, 
Ltd., a corporation, as principal and Aetna Casualty 
and Surety Company, of Hartford, Connecticut, as 
surety, are held and firmly bound unto the defend- 
ant in error, Theodore Enders, in the full sum of 
Thirty-five Hundred ($3500.00) Dollars to be paid 
to the said defendant, Theodore Enders, his certain 
attorneys, executors, and administrators, or as- 
signes, to which payment well and truly to be made 


Theodore Enders 597 


we bind ourselves and our successors, jointly and 
separately by these presents. Sealed with our seals, 
and dated this 5th day of March, 1923. 

WHEREAS, lately at a District Court of the 
United States for the District of Idaho, Eastern 
Division, in a suit pending in the said Court be- 
tween Theodore Enders, plaintiff, and Commercial 
Union Assurance Company, a corporation, defend- 
ant, a judgment was rendered against the said de 
fendant, Commercial Union Assurance Company, 
Ltd., and the said defendant, having  ob- 
tained a writ of error and filed a copy thereof in 
the clerk’s office of the said Court to reverse the 
judgment in the aforesaid suit, and a citation di- 
rected to the said Theodore Enders,, citing and ad- 
monishing him to be and appear at a session of the 
United States Circuit Court of Appeals for the 
Ninth Cireuit to be held in the City of San Fran- 
cisco, State of California, in the said Circuit on 
the 19th day of April, next. 

Now the condition of the above obligation is such 
that if the said Commercial Union Assurance Com- 
pany, Ltd., shall prosecute said writ of error to 
effect and answer all damages and costs if he fail 
to make the said plea good, then the above obliga- 
tion to be void. 

COMMERCIAL UNION ASSURANCE 
COMPANY, Ltd., a Corporation. 
By George F. Shelton, 
Its Attorney. 
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THE AETNA Som AND SURE- 
TY COMAPA 
By Baul “Wolcott, 
Resident Vice-President. 


Attest: Sibyl G. Zabel, 
Resident Asst. Secretary. 
Approved by 
FRANK 8. DIETRICH, 
District Judge. 


(SEAL) 
BRADY-McGOWAN COMPANY, 


By F. C. MeGowan, 
Resident Agent. 
Filed March 20, 1923, 
W. D. McREYNOLDS, Clerk. 


(Title of Court and Cause.) 


(Star Insurance Company of America, a Cor- 
poration, Defendant. ) 


No. 3860. 
BOND ON WRIT OF ERROR. 

KNOW ALL MEN BY THESE PRESENTS: 
That the Star Insurance Company, of America, a 
corporation, as principal and Aetna Casualty and 
Surety Company, of Hartford, Connecticut, as 
surety, are held and firmly bound unto the defend- 
ant in error, Theodore Enders, in the full sum of 
Thirty-five Hundred ($3500.00) Dollars to be paid 
to the said defendant, Theodore Enders, his certain 
attorneys, executors, and administrators, or as- 
signes, to which payment well and truly to be made 
we bind ourselves and our successors, jointly and 
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separately by these presents. Sealed with our 
seals, and dated this 5th day of March, 1923. 

WHEREAS, lately at a District Court of the 
United States for the District of Idaho, Eastern 
Division, in a suit pending in the said Court be- 
tween Theodore Enders, plaintiff, and Star Insur- 
ance Company, of America, a corporation, defend- 
ant, a judgment was rendered against the said de- 
fendant, The Star Insurance Company of America, 
and the said defendant, having obtained a writ of er- 
ror and filed a copy thereof in the clerk’s office of the 
said Court to reverse the judgment in the afore- 
said suit, and a citation directed to the said Theo- 
dore Enders, citing and admonishing him to be and 
appear at a session of the United States Circuit 
Court of Appeals for the Ninth Circuit to be held 
in the City of San Francisco, California, in the said 
Cireuit on the 19th day of April, next. 

Now the condition of the above obligation is 
such that if the said Star Insurance Company of 
America, shall prosecute said writ of error to ef- 
fect and answer all damages and costs if he fails 
to make the said plea good, then the above obliga- 
tion to be void. 

STAR INSURANCE COMPANY OF 
AMERICA, a Corporation. 
By George F. Shelton, 
Its Attorney. 


THE AETNA CASUALTY AND SURE- 
ie COMAPANY. 
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By Paul Wolcott, 
Resident Vice-President. 
Attest: Sibyl G. Zabel, 
Resident Asst. Secretary. 
Approved by 
FRANK S. DIETRICH, 
District Judge. 
(SEAL) 
BRADY-McGOWAN COMPANY, 
By F. C. McGowan, 
Resident Agent. 
Filed March 20, 1923, 
W. D. McREYNOLDS, Clerk. 


(Title of Court and Cause. ) 


(Alliance Insurance Company, a Corporation, 
Defendant. ) 


WRIT OF ERROR. 
No. 357. 
UNITED STATES OF AMERICA ) 


) ss 
NINTH JUDICIAL CIRCUIT ) 


The President of the United States, to the Honor- 
able Judge of the District Court of the United 
States for the District of Idaho, GREETING: 
Because in the record and proceedings as also in 


the rendition of the judgment of a plea which is 
in the said District Court, before you, or some of 
you, between Theodore Enders, plaintiff and Alli- 
ance Insurance Company, a corporation, defendant, 
a manifest error hath happened to the great dam- 
age of the said defendant, Alliance Insurance Com- 
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pany, a corporation, as by its complaint appears, 
we being willing that error, if any hath been, 
should be duly corrected, and full and speedy jus- 
tice done to the parties aforesaid in this behalf, 
do command you, if judgment be therein given, 
that then under your seal, distinctly and openly you 
send the record and proceedings aforesaid, with all 
things concerning the same to the United States 
Circuit Court of Appeals for the Ninth Circuit, to- 
gether with this writ, so that you have the same at 
San Francisco, California, in said the Circuit on the 
19th day of April next, in the said Circuit Court of 
Appeals, to be then and there held, that the record 
and proceedings aforesaid being inspected, the said 
Circuit Court of Appeals may cause further to be 
done therein to correct that error what of right and 
according to the laws and customs of the United 
States should be done. 


WITNESS the Honorable WILLIAM H. TAFT, 
Chief Justice of the United States, this 20th day of 
March, A. D. 1923, and in the 146th year of the In- 
dependence of the United States of America. 


Allowed by 


FRANK 8. DIETRICH, 
U. S. District Judge. 


W. D. McREYNOLDS, 
(SEAL) Clerk. 
Filed March 20, 1923, 
WW aD: McREYNOLDS, Clerk. 


Attest: 


602 Alliance Insurance Co., et al., vs. 


(Title of Court and Cause.) 


(British & Federal Fire Underwriters of the 
Norwich Union Fire Insurance Society, a Cor- 
poration, Defendant. ) 


WRIT OF ERROR. 
No. 358. 
UNITED STATES OF AMERICA ) 


) ss 
NINTH JUDICIAL CIRCUIT ) 


The President of the United States, to the Honor- 
able Judge of the District Court of the United 
States for the District of Idaho, GREETING: 
Allowed by 


Because in the record and proceedings as also in 
the rendition of the judgment of a plea which is in 
the said District Court, before you, or some of you, 
between Theodore Enders, plaintiff, and British & 
Federal Fire Underwriters of the Norwich Fire In- 
surance Society, a corporation, a manifest error 
hath happened, to the great damage of the said 
defendant, British & Federal Fire Underwriters of 
the Norwich Fire Insurance Society, as by its com- 
plaint appears, we being willing that error, if any 
hath been, should be duly corrected, and full and 
speedy justice done to the parties aforesaid in this 
behalf, do command you, if judgment be therein 
given, that then under your seal, distinctly and 
openly you send the record and proceedings afore- 
said, with all things concerning the same, to the 
United States Circuit Court of Appeals for the 
Ninth Circuit, together with this writ, so that you 
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have the same at San Francisco, California, in the 
said Circuit on the 19th day of April, next, in the said 
Circuit Court of Appeals, to be then and there held, 
that the record and proceedings aforesaid being in- 
spected, the said Circuit Court of Appeals may cause 
further to be done therein to correct that error what 
of right and according to the laws and customs of 
the United States should be done. 

WITNESS the Honorable WILLIAM H. TAFT, 
Chief Justice of the United States, this 20th day of 
March, A. D. 1923, and in the 146th year of the In- 
dependence of the United States of America. 

Allowed by 

FRANK S. DIETRICH, 
U. S. District Judge. 


Attest: 
W. D. McREYNOLDS, 


(SEAL) Clerk. 
Filed March 20, 1928, 
W. D. McREYNOLDS, Clerk. 


(Title of Court and Cause. ) 


(Commercial Union Assurance Company, Ltd., 
a Corporation, Defendant.) 
WRIT OF ERROR. 
No. 359 


UNITED STATES OF AMERICA 
SS. 
NINTH JUDICIAL CIRCUIT ) 
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The President of the United States, to the Honor- 
able Judge of the District Court of the United 
States for the District of Idaho, GREETING: 
Because in the record and proceedings as also in 


the rendition of the judgment of a plea which is 
in the said District Court, before you, or some of 
you, between Theodore Enders, plaintiff and Com- 
mercial Union Assurance Company, Ltd., a corpor- 
ation, defendant, a manifest error hath happened 
to the great damage of the said defendant, Com- 
mercial Union Assurance Company, Ltd., as by its 
complaint appears, we being willing that error, if 
any hath been, should be duly corrected, and full 
and speedy justice done to the parties aforesaid 
in this behalf, do command you, if judgment be 
therein given, that then under your seal, distinctly 
and openly you send the record and proceedings 
aforesaid, with all things concerning the same to 
the United States Circuit Court of Appeals for the 
Ninth Circuit, together with this writ, so that you 
have the same at San Francisco, California, in said 
Circuit on the 19th day of April, next, in the said 
Circuit Court of Appeals, to be then and there held, 
that the record and proceedings aforesaid being in- 
spected, the said Circuit Court of Appeals may 
cause further to be done therein to correct that er- 
ror what of right and according to the laws and 
customs of the United States should be done. 


WITNESS the Honorable WILLIAM H. TAFT, 
Chief Justice of the United States, this 20th day of 
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March, A. D. 1923, and in the 146th year of the In- 
dependence of the United States of America. 
Allowed by 


FRANK 8. DIETRICH, 
U. S. District Judge. 
Attest: 
W. D. McREYNOLDS, 
(SEAL) Clerk. 
Filed March 20, 1923, 
W. D. McREYNOLDS, Clerk. 


(Title of Court and Cause. ) 
(Star Insurance Company of America, a Cor- 
poration, Defendant.) 
WRIT OF ERROR. 
No. 360. 
UNITED STATES OF AMERICA ) 


) ss 
NINTH JUDICIAL CIRCUIT ) 


The President of the United States, to the Honor- 
able Judge of the District Court of the United 
States for the District of Idaho, GREETING: 
Because in the record and proceedings as also in 


the rendition of the judgment of a plea which is in 
the said District Court, before you, or some of you, 
between Theodore Enders, plaintiff, and Star In- 
surance Company of America, a corporation, de- 
fendant, a manifest error hath happened, to the 
great damage of the said defendant, Star Insur- 
ance Company of America, as by its complaint ap- 
pears, we being willing that error, if any hath 
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been, should be duly corrected, and full and speedy 
justice done to the parties aforesaid in this behalf, 
do command you, if judgment be therein given, that 
then under your seal, distinctly and openly you 
send the record and proceedings aforesaid, with 
all things concerning the same, to the United States 
Circuit Court of Appeals for the Ninth Circuit, to- 
gether with this writ, so that you have the same at 
San Francisco, California, in said Circuit on the 
19th day of April next, in the said Circuit Court of 
Appeals, to be then and there held that the record 
and proceedings aforesaid being inspected, the said 
Circuit Court of Appeals may cause further to be 
done therein to correct that error what of right and 
according to the laws and customs of the United 
States should be done. 

WITNESS the Honorable WILLIAM H. TAFT, 
Chief Justice of the United States, this 20th day of 
March, A. D. 1923, and in the 146th year of the In- 
dependence of the United States of America. 

Allowed by 


FRANK §S. DIETRICH, 
U.S. Dastict Judge 


W. D. McREYNOLDS, 
(SEAL) Clerk. 
Filed March 20, 19238, 
W. D. McREYNOLDS, Clerk. 
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Theodore Enders 607 


(Title of Court and Cause. ) 


(Alliance Insurance Company, a Corporation, 
Defendant. ) 


No. 357. 
CITATION ON WRIT OF ERROR. 


UNITED STATES OF AMERICA, ) 


) ss 
NINTH JUDICIAL CIRCUIT, ) 
To Theodore Enders: 


You are hereby cited and admonished to be and 
appear at a session of the United States Court of 
Appeals for the Ninth Circuit, to be holden at the 
City of San Francisco, State of California, in said 
circuit, on the 19th day of April, next, pursuant to 
a writ of error filed in the Clerk’s office of the 
District Court of the United States for the District 
of Idaho, wherein Star Insurance Company of 
America, a corporation, is plaintiff in error, and 
you are defendant in error, to show cause, if any 
there be, why the judgment rendered against the 
said plaintiff in error, as in the said writ of error 
mentioned, should not be corrected and why speedy 
justice should not be done to the parties in that be- 
half. 


WITNESS the Honorable Frank S. Dietrich, Dis- 
trict Judge of the United States at Pocatello, Idaho, 
within said Circuit, this 20th day of March, in the 
year of our Lord one thousand nine hundred and 
twenty-three of the Independence of the United 
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States of America, the one hundred and forty-sixth 
(146) year. 


FRANK S. DIETRICH, 
U.S. District Judge. 

I hereby this 20th day of March, 19238, accept due 
personal service of this citation on behalf of Theo- 
dore Enders, defendant in error. 

' JONES, POMEROY & JONES, 
B. W. DAVIS, 


Attys. for Defendant in Error. 
Filed March 20, 1923, 


W. D. McREYNOLDS, Clerk. 


(Title of Court and Cause.) 


(British & Federal Fire Underwriters of the 
Norwich Union Fire Insurance Society, a Cor- 
poration, Defendant.) 


CITATION ON WRIT OF ERROR. 
No. 358. 


UNITED STATES OF AMERICA, ) 
) ss. 
NINTH JUDICIAL CIRCUIT, ) 


To Theodore Enders: 

You are hereby cited and admonished to be and 
appear at a session of the United States Court of 
Appeals for the Ninth Circuit, to be holden at the 
City of San Francisco, State of California, in said 
circuit, on the 19th day of April, next, pursuant to 
a writ of error filed in the Clerk’s office of the 
District Court of the United States for the District 
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of Idaho, wherein British & Federal Fire Under- 
writers of the Norwich Union Fire Insurance Com- 
pany, acorporation, is plaintiff in error, and you 
are defendant in error, to show cause, if any there 
be, why the judgment rendered against the said 
plaintiff in error, as in the said writ of error men- 
tioned, should not be corrected and why speedy jus- 
tice should not be done to the parties in that behalf. 

WITNESS the Honorable Frank S. Dietrich, Dis- 
trict Judge of the United States at Pocatello, Idaho, 
within said Circuit, this 20th day of March, in the 
year of our Lord one thousand nine hundred and 
twenty-three and of the Independence of the United 
States of America, the one hundred and forty-sixth 
(146) year. 

FRANK 8S. DIETRICH, 


U.S. District Judge. 
I hereby this 20th day of March, 1928, accept due 


personal service of this citation on behalf of Theo- 
dore Enders, defendant in error. 

JONES, POMEROY & JONES, 

B. W. DAVIS, 


Attys. for Defendant in Error. 
Filed March 20, 1923, 


W. D. McREYNOLDS, Clerk. 


(Title of Court and Cause. ) 


(Commercial Union Assurance Company, Ltd., 
a Corporation, Defendant. ) 


No. 359 
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CITATION ON WRIT OF ERROR. 
UNITED STATES OF AMERICA, ) 


) ss 
NINTH JUDICIAL CIRCUIT, ) 
To Theodore Enders: 


You are hereby cited and admonished to be and 
appear at a session of the United States Court of 
Appeals for the Ninth Circuit, to be holden at the 
City of San Francisco, State of California, in said 
circuit, on the 19th day of April, next, pursuant to 
a writ of error filed in the Clerk’s office of the 
District Court of the United States for the District 
of Idaho, wherein Commercial Union Assurance 
Company, Ltd., a corporation, is plaintiff in error, 
and you are defendant in error, to show cause, if any 
there be, why the judgment rendered against the 
said plaintiff in error, as in the said writ of error 
mentioned, should not be corrected and why speedy 
justice should not be done to the parties in that be- 
half. 


WITNESS the Honorable Frank 8. Dietrich, Dis- 
trict Judge of the United States at Pocatello, Idaho, 
within said Circuit, this 20th day of March, in the 
year of our Lord one thousand nine hundred and 
twenty-three of the Independence of the United 
States of America, the one hundred and forty-sixth 
(146) year. 

FRANK 8. DIETRICH, 
U.S. District Judge. 
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I hereby this 20th day of March, 1923, accept due 
personal service of this citation on behalf of Theo- 
dore Enders, defendant in error. 

JONES, POMEROY & JONES, 
B. W. DAVIS, 


Attys. for Defendant in Hrror. 
Filed March 20, 1923, 


W. D. McREYNOLDS, Clerk. 


(Title of Court and Cause. ) 


(Star Insurance Company of America, a Cor- 
poration, Defendant.) 


No. 360. 
CITATION ON WRIT OF ERROR. 


UNITED STATES OF AMERICA, ) 


NINTH JUDICIAL CIRCUIT, o 
To Theodore Enders: 

You are hereby cited and admonished to be and 
appear at a session of the United States Court of 
Appeals for the Ninth Circuit, to be holden at the 
City of San Francisco, State of California, in said 
circuit, on the 19th day of April, next, pursuant to 
a writ of error filed in the Clerk’s office of the 
District Court of the United States for the District 
of Idaho, wherein Star Insurance Company of Amer- 
ica, a corporation, is plaintiff in error, and you are 
defendant in error, to show cause, if any there be, 
why the judgment rendered against the said plaintifi 
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in error, as in the said writ of error mentioned, 
should not be corrected and why speedy justice should 
not be done to the parties in that behalf. 

WITNESS the Honorable Frank S. Dietrich, Dis- 
trict Judge of the United States at Pocatello, Idaho, 
within said Circuit, this 20th day of March, in the 
year of our Lord one thousand nine hundred and 
twenty-three of the Independence of the United 
States of America, the one hundred and forty-sixth 
(146) year. 

FRANK 8. DIETRICH, 
U.S. District Judge. 
~ Thereby this 20th day of March, 1923, accept due 
personal service of this citation on behalf of Theo- 
dore Enders, defendant in error. 
JONES, POMEROY & JONES, 
B. W. DAVIS, 
Attys. for Defendant in Error. 

Filed March 20, 1923, 

W. D. McREYNOLDS, Clerk. 


(Title of Court and Cause. ) 
STIPULATION FOR CONSOLIDATED RE- 
TURN TO WRITS OF ERROR. 

WHEREAS, the above entitled actions were con- 
solidated for trial in the above named Court, and 
it was ordered by the Court and agreed between 
the parties, that the testimony adduced by either 


Theodore Enders 613 


party to each of said actions should be applicable to 
all four of said actions; and 

WHEREAS, one bill of exceptions for all of the 
four actions was prepared, allowed, settled and cer- 
tified to by the Court; and 

WHEREAS, separate judgments were entered 
against the defendants in each of the said actions 
and the said defendants have deemed it necessary 
to take separate writs of error; 

NOW, THEREFORE, to facilitate the prepara- 
tion of the return to said writs and to expedite the 
hearing of said actions, it is hereby agreed that the 
Clerk of said Court shall certify and transmit one 
consolidated record as his return to said writs of 
error in said actions. 

Dated this 5th day of March, 1923. 

JONES, POMEROY & JONES, 
B. W. DAVIS, 

Attorneys for Plaintiff. 
GEORGE F. SHELTON, 
FINIS BENTLEY, 


Attorneys for Defendants. 
Alliance Insurance Company,.a Corporation, 
British & Federal Fire Underwriters of the 
Norwich Union Fire Insurance Society, a 
Corporation. 
Commercial Union Assurance Company, 
Ltd., a Corporation. 
Star Insurance Company of America, a Cor- 
poration. 


Filed March 20, 1928, 
W. D. McREYNOLDS, Clerk. 
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(Title of Court and Cause.) 
STIPULATION AS TO TRANSCRIPT OF 
RECORD. 


It is hereby stipulated between the parties 
hereto that the Clerk of this Court is making out 
his consolidated return to the writs of error in said 
actions shall include therein the following: 

Complaint in No. 357. 

Amendment to Complaint in No. 357. 

Answer in No. 357. 

Complaint in No. 358. 

Amendment to Complaint in No. 358. 

Answer in No. 358. 

Complaint in No. 359. 

Amendment to Complaint in No. 859. 

Answer in No. 359. 

Complaint in No. 860. 

Amendment to Complaint in No. 360. 

Answer in No. 860. 

Order of Court consolidating for trial cases No. 
357, No. 358, No. 359, No. 360. 

Bill of Exceptions in consolidated cases No. 357, 
No. 3858, No. 359, No. 360. 

Judgment entered in No. 357. 

Judgment entered in No. 358. 

Judgment entered in No. 359. 

Judgment entered in No. 360. 

Petition for order allowing writ of error in No. 
357. 
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Petition for order allowing writ of error in No. 
358 

Petition for order allowing writ of error in No. 
359. 

Petition for order allowing writ of error in No. 
360. 

Assignment of errors in No. 357. 

Assignment of errors in No. 358. 

Assignment of errors in No. 359. 

Assignment of errors in No. 360. 

Order granting writ of error and fixing bond in 
No. 857. 

Order granting writ of error and fixing bond in 
No. 858 

Order granting writ of error and fixing bond in 
No. 359. 

Order granting writ of error and fixing bond in 
No. 360. 

Bond in No. 357. 

Bond in No. 358. 

Bond in No. 359. 

Bond in No. 360. 

Writ of error in No. 357. 

Writ of error in No. 3858. 

Writ of error in No. 359. 

Writ of error in No. 360. 

Citation in No. 357. 

Citation in No. 358. 

Citation in No. 359. 

Citation in No. 360. 
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Stipulation for consolidated return to writs of 
error. 

It is further stipulated between the parties here- 
to that the foregoing comprised all the papers, tes- 
timony and proceedings which are necessary to the 
hearing of said consolidated causes, upon such writs 
of error in the United States Circuit Court of Ap- 
peals for the Ninth Circuit and that no other papers 
or proceedings than those above mentioned need be 
included by the Clerk of said Court in making up 
his writs of error, but it is agreed that the clerk of 
the above Court shall certify to the Circuit Court of 
Appeals plaintiff’s Exhibits 10, 11, 12 and 18, 
which exhibits may be considered by the Court as a 
part of the return. 

Dated this 21st day of March, 1928. 

T. D. JONES, 
B. W. DAVIS, 


Attorneys for Plaintiff. 
GEORGE F. SHELTON, 


FINIS BENTLEY, 


Attorneys for Defendants. 
Alliance Insurance Company, a Corporation. 
British & Federal Fire Underwriters of the 
Norwich Union Fire Insurance Society, a 
Corporation. 
Commercial Union Assurance Company 
Limited, a Corporation. 
Star Insurance Company of America, a Cor- 
poration. 


Filed March 24th, 19238. 
W. D. McREYNOLDS, Clerk. 
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(Title of Court and Cause. ) 


STIPULATION RE: PRINTING OF TRANS- 
CRIPT OF RECORD. 


It is hereby stipulated and agreed by the parties 
to the above entitled actions through their respec- 
tive counsel that the consolidated printed transcript 
therein consists of the following; it being deemed 
by all parties that the same comprises all parts of 
the record in any wise material to the consideration 
of said causes in the Circuit Court of Appeals in 
reviewing said causes on the writs of error sued 
out, to-wit: 

Plaintiff’s complaint in No. 357. 

Amendment to complaint in No. 357. 

Defendant’s answer in No. 357. 

Plaintiff’s complaint in No. 358. 

Amendment to complaint in No. 358. 

Defendant’s answer in No. 358. 

Plaintiff’s complaint in No. 359. 

Amendment to complaint in No. 359. 

Defendant’s answer in No. 359. 

Plaintiff’s complaint in No. 360. 

Amendment to complaint in No. 360. 

Defendant’s answer in No. 360. 

Bill of exceptions in consolidated cases: 

Judgment entered in No. 3857. 

Judgment entered in No. 358. 

Judgment entered in No. 859. 

Judgment entered in No. 360. 

Petition for writ of error in No. 357. 
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Petition for writ of error in No. 358. 

Petition for writ of error in No. 359. 

Petition for writ of error in No. 360. 

Order granting writ of error and fixing bond in 
No. 357. 

Order granting writ of error and fixing bond in 
No. 358. 

Order granting writ of error and fixing bond in 
No. 359. 

Order granting writ of error and fixing bond in 
No. 860. 

Bond in No. 357. 

Bond in No. 358 

Bond in No. 359. 

Bond in No. 360. 

Writ of error in No. 357. 

Writ of error in No. 358. 

Writ of error in No. 359. 

Writ of error in No. 360. 

Citation in No. 357. 

Citation in No. 358. 

Citation in No. 359. 

Citation in No. 360. 

Stipulation for consolidated returns to writs of 
error. 

Stipulation as to record. 

It is hereby stipulated and agreed that this 
printed record is printed under the supervision of 
the Clerk of the District Court of the United States 


Theodore Enders 619 


for the District of Idaho, under the provisions of 
the Act of February 18, 1911, relative to the Dis- 
trict Court having supervision thereof. 

It is hereby further stipulated and agreed by 
and between all the parties to these actions in the 
printing of this record, that all title, captions jurats, 
and verifications be omitted. 

Dated at Pocatello, Idaho, this 21st day of 
March, 1923. 

T. D. JONES, 
B. W. DAVIS, 


Attorneys for Plaintiff. 
GEORGE F. SHELTON, 
FINIS BENTLEY, 
Attorneys for Defendants. 
Alliance Insurance Company, a Corporation. 
British & Federal Fire Underwriters Union 
Fire Insurance Society, a Corporation. 
Commercial Union Assurance Company, 
Limited, a Corporation. 
Star Insurance Company of America, a Cor- 
poration. 


Filed March 24, 1923. 
W. D. McREYNOLDS, Clerk. 


(Title of Court and Cause. ) 
ios 351,558, 209, 360. 
CLERK’S CERTIFICATE. 
I. W. D. McReynolds, Clerk of the District Court 
of the United States for the District of Idaho, do 
hereby certify the foregoing pages numbered from 
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1 to 620, inclusive, to be full, true and correct 
copy of so much of the record, papers, testimony 
and proceedings in the foregoing entitled consoli- 
dated causes as are necessary to the hearing of said 
causes on writs of error therein to the United States 
Circuit Court of Appeals for the Ninth Circuit as is 
stipulated for by counsel of record therein, as the 
same remain of record and on file in the office of 
the Clerk of said District Court, with original writs 
of error and original citations attached, and that 
the same, together with all of the original exhibits 
in said causes, referred to in stipulation between 
the parties thereto, which original exhibits are 
transmitted herewith pursuant to the order of the 
Court so directing, constitute the consolidated rec- 
ord on return to said writs of error herein from 
the judgments of said United States District Court 
for the District of Idaho, to the United States Cir- 
cuit Court of Appeals for the Ninth Circuit. 


I further certify that the cost of this record 
amounts to the sum of $716.85, and that the same 
has been paid by the plaintiffs in error. 


Witness my hand and the seal of said Court, this 
12th day of April, 1923. 
W. D. McREYNOLDS, 


(SEAL) Clerk. 3.0 


——— 


—— i 


